AGENDA
REGULAR MEETING DES MOINES CITY COUNCIL
July 17, 2003 - 7:30 p.m.

CALL TO ORDER - Mayor Steenrod

PLEDGE OF ALLEGIANCE

ROLL CALL

CORRESPONDENCE

COMMENTS FROM THE PUBLIC: At this time you are invited to comment on items that you wish to

bring to Council’s attention. Please sign in prior to the meeting and limit your comments to three
minutes or less.

BOARD & COMMITTEE REPORTS

PRESIDING OFFICER’S REPORT

ADMINISTRATION REPORTS

CONSENT CALENDAR*
1. Motion is to approve the minutes from the special and regular meetings of June 26 and the

special meeting of July 7, 2003.
7 Motion is to purchase a permanent slope easement of 9,157 square feet from Robert G. and
Anna M. Bjorneby in the amount of $14,021.00 plus closing costs and to authorize the City
Manager to sign the Purchase and Sale Agreement substantially in the form as submitted.
3. Motion is to enter into an agreement with the City of Kent for their participation in the
construction and maintenance of the Joint Use Stormwater Detention/Treatment Facility
improvements for the Pacific Highway South Redevelopment Project and to authorize the City
Manager to sign said agreement substantially in the form as submitted.
4. Motion is to confirm Mayor Steenrod’s appointment of Debbie Hickman to a vacant position
on the Des Moines’ Human Services Advisory Board, term to expire December 31, 2003.
5. Motion is to approve the agreement with Moffatt & Nichol Engineers to provide consulting
and preliminary design services for the Dry Stack Boat Storage Project in the Marina, in the
amount of $58,422, plus a budget of $6,000 for architectural renderings, plus a contingency of
$2,920, for a total authorization of $67,342 and authorize the City Manager to sign the agreement
substantially in the form as submitted.
6. Draft Ordinance No. 03-193 - Title: An Ordinance of the City of Des Moines, Washington
related to monetary penalties for civil infractions, and amending DMMC 1.24.190.

TWO MOTIONS: First motion is to suspend Council Rule 26(b). Second motion is to

approve Draft ordinance No. 03-193.

*NOTE: Items on the Consent Calendar are either
routine or have been previously discussed.
Any item may be removed by a Councilmember.
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OLD BUSINESS

Page 2

2. Cingular Wireless Lease Agreement - Des Moines Field Hou
SUMMARY: The purpose of this agenda item is to transmit the
LLC to enter into a Lease Agreement with the City for the use of a portion of Des Moines Field
House Park for the purpose of installing, maintaining and operating, at its expense a facility for

an antenna and equipment storage. Cingular Wireless LLC must have an approved Lease for the
site prior to initiating plans for permit review.

NEW BUSINESS

ra{t Resolution No. 03-181- Sole Source Procurement for Redondo Boat Launch
SUMMARY: The purpose of this Agenda item is to seek Council approval for the sole source

A * purchase of a floating breakwater system for the Redondo Boat Launching Ramp, as part of the
‘X V oat Launch Improvement Project.

1
w}*" 4. Draft Ordinance No. 03-032 Comcast Cable TV Franchise - Briefing

SUMMARY: The purpose of this agenda item is to provide a briefing to the City Council on
\,\rr\ (V' Comcast’s proposal to renew the franchise for cable TV service. A public hearing must be

/Bé\\"\ " scheduled and held before final action may be taken on the renewal.

NEXT MEETING DATE - Regular Meeting July 31, 2003
ADJOURNMENT
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east of Field No. 1, outside of the in-play area. The location is within a fenced area formerly
used for park maintenance and storage.

The Lease specifies that the new pole would be installed by Cingular Wireless LLC at its
expense and would be required to provide for as good or better ballfield lighting to replace
existing lighting as specified by the Des Moines Parks, Recreation and Senior Services
Director. The replacement light pole and required lighting fixtures would become the property
of the city of Des Moines upon agreement termination. The existing light pole to be replaced
by the cell tower would be removed from service and delivered to a location specified by the
city at Cingular Wireless LLC’s expense. Light pole installation and de-installation would be
scheduled in a manner to provide seamless operation of the park’s ballfields and would not
impact field use.

The placement of the cell tower and ballfield lighting system at the new location would allow
the city to expand the stadium balifield’s outfield (field one) to 325 feet as identified in the
proposed Park Master Plan. Expanding the outfield to 325 feet would make the park playable
for baseball teams with player 14 years of age and over. The area surround the facility would
be regarded and improved so that usable park space is enhanced.

The Lease also agrees that the city would reserve the right to access the light pole to repair
city-owned ballfield lighting fixtures. The city would retain the right of entrance to all city-
owned property for access to city-owned facility equipment, repairs, restoration and co-location
of additional utility services as needed. And, Cingular Wireless LLC agrees to comply with all
City of Des Moines codes. Staff has reviewed the codes and proposed site for compliance
with zoning conditions while retaining optimal use of the park.

Alternative
Authorize Cingular Wireless LLC’s request to enter into a Lease Agreement with the City of
Des Moines.

Do not authorize Cingular Wireless LLC's request to enter into a Lease Agreement with the
City of Des Moines.

Financial Impact

The Lease would be in effect for one five year term with the right to extend the Term of the
Lease for five (5) additional Terms. Within thirty (30 ) days prior to the expiration of the first
five year Term and each additional five year Term, the city has the right to notify the Lessee of
its intention not to extend the Lease Term. The facility Lease amount begins at $1,200 per
month, $14,400.00 annually. Additionally, Cingular Wireless LLC will pay leasehold tax as
applicable. The Lease includes an annual escalation clause of CPI up to 3% beginning on the
anniversary of the first year.

Recommendation

Staff recommends approval of a Lease between the city of Des Moines and Cingular Wireless
LLC for the use of a portion of Des Moines Field House Park for a wireless antenna and area
for support equipment. If Council authorizes the Lease, the Community Development
Department will process the required permits and approvals consistent with a Type Il land use
action. Type Hll land use actions require SEPA review and a public hearing before the Hearing
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SITE NUMBER: WA455-01 SITE NAME: DT DES MOINES

Market Rent. The arbitrator shall be limited to choosing one of the two proposed Market Rent figures, and the
arbitrator shall award the Market Rent figure that is closest to the true Market Rent. The costs of the arbitration,
expert witnesses and attorney’s fees shall be borne by the party whose Market Rent figure was not selected by the
arbitrator,

(¢) Ifthe Commencement Date is other than the first day of a calendar month, Lessee may pay on
the first day of the Term the prorated Rent for the remainder of the calendar month in which the Term commences,
and thereafter, Lessee shall pay a full month’s Rent on the first day of each calendar month, except that payment
shall be prorated for the final fractional month of this Lease, or if this Lease is terminated before the expiration of
any month.

6. Improvements: Access.

(a) Lessee shall have the right (but not the obligation) at any time following the full execution of
this Lease and prior to the Commencement Date, to enter the Premises for the purpose of making necessary
inspections and engineering surveys (and soil tests where applicable) and other reasonably necessary tests
(collectively “Tests™) to determine the suitability of the Premises for Lessee’s Facilities (as defined herein) and for
the purpose of preparing for the construction of Lessee’s Facilities. During any Tests or pre-construction work,
Lessee will have insurance as set forth in Section 14, Insurance. Lessee will notify Lessor of any proposed Tests or
pre-construction work and will coordinate the scheduling of same with Lessor. If Lessee determines that the
Premises are unsuitable for Lessee’s contemplated use, then Lessee will notify Lessor and this Lease will terminate.

(b) Lessee has the right to construct, maintain, install, repair and operate on the Premises radio
communications facilities, including but not limited to, radio frequency transmitting and receiving equipment,
batteries, utility lines, transmission lines, radio frequency transmitting and receiving antennae and supporting
structures and improvements (“Lessee’s Facilities”). In connection therewith, Lessee has the right to do all work
necessary to prepare, add, maintain and alter the Premises for Lessee’s communications operations and to install
utility lines and transmission lines connecting antennas to transmitters and receivers. All of Lessee’s construction
and installation work shall be performed at Lessee’s sole ¢ost and expense and in a good and workmanlike manner.
Title to Lessee’s Facilities and any equipment placed on the Premises by Lessee shall be held by Lessee or its
equipment lessors or assigns. Lessee’s Facilities shall not be considered fixtures. Lessee has the right to remove
any or all of Lessee’s Facilities at its sole expense on or before the expiration or termination of this Lease. Lessee
will make the improvements and follow the procedures set forth in Exhibit B1 to this Agreement.

(¢) Lessor shall provide Lessee, Lessee’s employees, agents, contractors, subcontractors and
assigns with access to the Premises twenty-four (24) hours a day, seven (7) days a week, at no charge to Lessee.
Lessor represents and warrants that it has full rights of ingress to and egress from the Premises, and hereby grants
such rights to Lessee to the extent required to construct, maintain, install and operate Lessee’s Facilities on the
Premises, and to remove them therefrom. Lessee’s exercise of such rights shall not cause undue inconvenience to
Lessor.

(d) Lessor shall maintain all access roadways from the nearest public roadway to the Premises in
a manner sufficient to allow reasonable access. Lessor shall be responsible for maintaining and repairing such
roadways, at its sole expense, except for any damage caused by Lessee’s use of such roadways. If Lessee causes
any such damage, it shall promptly repair same.

(e) Lessee shall have the right to instal] utilities, at Lessee’s expense, and to improve the present
utilities on or near the Premises (including, but not limited to the installation of emergency back-up power). Subject
to Lessor’s approval of the location, which approval shall not be unreasonably withheld, Lessee shall have the right
to place utilities on (or to bring utilities across) Lessor’s Property in order to service the Premises and Lessee’s
Facilities. Upon Lessee’s request, Lessor shall execute recordable easement(s) evidencing this right.

(f) Lessee shall fully and promptly pay for all utilities furnished to the Premises for the use,
operation and maintenance of Lessee’s Facilities.

(8) Upon the expiration, cancellation or termination of this Lease, Lessee shall surrender the
Premises to Lessor in good condition, less ordinary wear and tear.
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SITE NUMBER: WA455-01 SITE NAME: DT DES MOINES

8. Taxes.

(a) Lessee shall pay all personal property taxes assessed against Lessee’s Facilities and shall pay,
if applicable, the leasehold tax levied by Chapter 82.29A RCW.

(b) Lessor shall pay all real property taxes and all other taxes, fees and assessments attributable to
the Premises or this Lease.

9. Termination.

(a) This Lease, in addition to any other remedies which may be pursued in law or in equity, may
be terminated by either party upon a material default of any covenant, condition, or term hereof by the other party,
which default is not cured within sixty (60) days of receipt of written notice of default. This Lease may be
terminated by Lessee without further liability for any reason or for no reason, provided Lessee delivers written
notice of termination to Lessor prior to the Commencement Date.

(b) This Lease may also be terminated by Lessee without further liability on thirty (30) days prior
written notice (i) if Lessee is unable to reasonably obtain or maintain any certificate, license, permit, authority or
approval from any governmental authority, thus, restricting Lessee from installing, removing, replacing, maintaining
or operating Lessee’s Facilities or using the Premises in the manner described in Paragraph 2 above; or (ii) if Lessee
determines that the Premises are not appropriate for its operations for environmental reasons.

(¢) This Lease may be terminated by Lessee upon thirty (30) days written notice for economic or
technological reasons, including without limitation, signal strength, coverage or interference, so long as Lessee pays
Lessor a termination fee equal to six (6) months Rent, at the then current rate.

10. Redevelopment. Subject to the other provisions of this Lease, in the event Lessor desires to
redevelop, modify, remodel or in any way alter its property and any improvements thereon (“Redevelopment”),
Lessor shall in good faith use its best effort to fully accommodate Lessee’s continuing use of the Premises. Should
any proposed Redevelopment necessitate the relocation of the Premises or Lessee’s Facilities, and/or any alterations
to Lessee’s Facilities (subject to Lessee’s prior written consent, which consent may be withheld in Lessee’s
discretion), Lessee shall relocate or make the necessary alterations, at Lessor’s sole cost, expense and risk; provided
however, that Lessor has provided Lessee with no less than one year prior written notice of Lessor’s proposed
Redevelopment. Upon demand from Lessee, Lessor shall reimburse Lessee for any costs or expenses arising out of,
or associated with, such relocation or alteration. Lessor shall only be entitled to relocate Lessee’s Facilities as set
forth above following the expiration of the second (2nd) renewal term. Lessor shall not be entitled to relocate
Lessee more than one (1) time during the term of this Lease.

11. Destruction of Premises. If the Premises or Lessor’s Property is destroyed or damaged so as
in Lessee’s judgment, to hinder its effective use of Lessor’s Property, Lessee may elect to terminate this Lease as of
the date of the damage or destruction by so notifying Lessor no more than 30 days following the date of damage or
destruction.

12. Condemnation. If a condemning authority takes all or a portion of Lessor’s Property, which
in Lessee’s opinion is sufficient to render the Premises unsuitable for Lessee’s use, then Lessee may terminate this
Lease as of the date when possession is delivered to the condemning authority. In any condemnation proceeding
each party shall be entitled to make a claim against the condemning authority for just compensation (which for
Lessee shall include, the value of Lessee’s Facilities, moving expenses, prepaid rent, business dislocation expenses,
bonus value of the lease and any other amounts recoverable under condemnation law). Sale of all or part of the
Premises to a purchaser with the power of eminent domain in the face of the exercise of its power of eminent
domain, shall be treated as a taking by a condemning authority.

13. Indemnification.

(a) Lessee agrees to indemnify, defend and hold Lessor harmless from and against any and
all injury, loss, damage or liability (or any claims in respect of the foregoing), costs or expenses (including
reasonable attorneys' fees and court costs) arising directly out of the installation, use, maintenance, repair or removal
of the Communication Facility or Lessee's breach of any provision of this Agreement, except to the extent

- 4.
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SITE NUMBER: WA455-01 SITE NAME: DT DES MOINES

(¢) Within sixty (60) days of the termination of this Agreement, Lessee will remove all Lessee
improvements, with the exception of the light standard structure, and will restore the property to its original
conditions, less ordinary wear and tear.

18. Environmental. Lessor represents that the Premises have not been used for the generation,
storage, treatment or disposal of hazardous materials, hazardous substances or hazardous wastes. In addition, Lessor
represents that no hazardous materials, hazardous substances, hazardous wastes, pollutants, asbestos,
polychlorinated biphenyls (PCBs), petroleum or other fuels (including crude oil or any fraction or derivative thereof)
or underground storage tanks are located on or near the Premises. Notwithstanding any other provision of this
Lease, Lessee relies upon the representations stated herein as a material inducement for entering into this Lease.

19. Mediation/Arbitration.

(a) Ifadispute, other than a disagreement regarding “market rent,” arises from or relates to this
Agreement or the breach thereof, and if the dispute cannot be resolved through direct discussions, the parties agree
to endeavor first to settle the dispute in an amicable manner by mediation administered by a mediator under the
American Arbitration Association's Rules before resorting to arbitration. The mediator may be selected by
agreement of the parties or through the American Arbitration Association. Following mediation, any unresolved
controversy or claim arising from or relating to this Contract or breach thereof shall be settled through arbitration
which shall be conducted under the American Arbitration Association's Arbitration Rules. The arbitrator may be
selected by agreement of the parties or through the American Arbitration Association. All fees and expenses for
mediation or arbitration shall be borne by the parties equally. However, each party shall bear the expense of its own
counsel, experts, witnesses, and preparation and presentation of evidence.

(b) Any dispute regarding “market rent” for the premises shall be resolved in accordance with
Section 5 (b), above.

20. Miscellaneous.

(a) Notices shall be in writing and shall be delivered to:

Lessee: with a copy to: and with a copy to:
Cingular Wireless Lease Administration ~ Counsel - West Region Cingular Wireless

6100 Atlantic Boulevard Cingular Wireless 2445 — 140" Avenue NE
1* Floor 3345 Michelson Drive Suite 202

Mail Code: GANO2 Suite 100 Bellevue, WA 98005
Norcross, GA 30071 Irvine, CA 92612 Attn: Property Manager

and to Lessor, Attn: City Manager, to the address given at the beginning of this Lease, or to the address specified in
the most recent written notice of any change in address. Delivery of notices shall be made by hand, U.S. mail return
receipt requested or reliable overnight courier.

(b) If Lessee is to pay Rent to a payee other than the Lessor, Lessor shall notify Lessee in
advance in writing of the payee’s name and address.

(c) The substantially prevailing party in any legal claim arising hereunder shall be entitled to its
reasonable attorney’s fees and court costs, including appeals, if any.

(d) Subordination. Lessor shall obtain for the benefit of LESSEE a commercially reasonable
subordination, non-disturbance and attornment agreement (a "Non-Disturbance Agreement") from each holder of a
mortgage, deed of trust, deed to secure debt or other similar instrument now or hereafter encumbering the Leased
Property (a "Mortgage"), confirming that Lessee’s right to quiet possession of the Leased Property during the term
of this Agreement (including any extensions thereof) shall not be disturbed as long as LESSEE is not in default
hereunder. No such subordination shall be effective unless the holder of such Mortgage shall, either in the Mortgage
itself or in a separate agreement with LESSEE, agree that in the event of a foreclosure, or conveyance in lieu of
foreclosure, of Lessor's interest in the Leased Property, such holder shall recognize and confirm the validity and
existence of this Agreement and the rights of Lessee hereunder, and this Agreement shall continue in full force and
effect and Lessee shall have the right to continue its use and occupancy of the Leased Property in accordance with

-6-
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SITE NUMBER: WA455-01 SITE NAME: DT DES MOINES

LESSOR’S ACKNOWLEDMENT:

STATE OF WASHINGTON )
) SS.

COUNTY OF KING )

[ certify that I know or have satisfactory evidence that Anthony Piasecki is the person who appeared
before me, and said person acknowledged that said person signed this instrument, on oath stated that said person was
authorized to execute the instrument and acknowledged it as the City Manager of the City of Des Moines, to be the
free and voluntary act of such party for the uses and purposes mentioned in the instrument.

DATED:

Notary Seal

(Signature of Notary)

(Legibly Print or Stamp Name of Notary)
Notary Public in and for the State of Washington
My appointment expires:




:saardxs jusunuodde AN
uojduryse Jo 9JeIS o) 10} pue ul o1jgqnd AIRION
(A1eyoN Jo awe)N dweig 1o jullg A1q1da7)

(ArejoN Jo 2Imjeu3is)

89S ATR1ON

‘aarva

“JusWINISUI 3y} U pauonusw sesodind pue sasn oy 10] Aued yons Jo 198 AIBJUN[OA PUB 921 9K} 9q

07 ‘SSA[aJIAA Av[NSUI)) JO J03I3II(] JIOMISN S[1IBSS o) St }I paSpo|Mouo. pu. JUSWNISUT SY) 3JNOIXS 0} PIzLioyIne

sem uosiad pres 1y} pajels Yeo uo ‘Juswnysur siy) peudts uosiad pres jey) paSpajmouyoe uosiad pies pue ‘ow
010]0q pareadde oym uosiad sy} I pOITIBRIA UO( “H JEl) SOUIPIAS AI010BISIIBS 2ARY 10 MOUY | Jey) AJIHeD |

( DONIM 40 ALNNOD
'sS (
( NOLONIHSVM 40 H1V1S

INANDAETAMONIOV S AVTAONID

SANION $3d 1A ‘GNVYN dLIS 10-SSYV M "JIENNN LIS



SITE NUMBER: WA455-01 SITE NAME: DT DES MOINES

EXHIBIT A
LEGAL DESCRIPTION OF LESSOR’S PROPERTY

Lessor’s Property, situated in the County of King, State of Washington, of which the Premises are a part, is legally
described as follows:

Legal Description:
gT)ype or copy the full legal description from the title report, or check here [_] and attach survey as Exhibit A, Page

Exhibit A



g nquyxg

‘JUAWIS2ISY 9S8 Y} Ul YLI0] 198 Sk 032191 sored
2} JO Sa1I[IQISUOdSaI I9Y30 JO SAISN[OX? JoU ale [g IQIYXH U0 papnoul seniiqisuodsal Jo ISI| 3y} I19AIMOY
“quawaai3e s1y) Jo ved e SI ‘90U1)a1 s1Y) Aq ure1ay pejelodioour pue payosene “YYOm O Ad0OS ‘19 1quuxg ¢
"9A0QER UMOYS ST Jeym oy Area Aew suonisod Sununow ‘sisqunu ‘sadA) renjoy
*AJUO aATIROSN[[I 28 SAUI| UOISSIWISULRI} PUB SBUUSIUR JO SUOIRO0] pue suonisod Sununow pue Jequnu ‘odAl ay], ¢
‘sjusunedap aa1j pue
oo1jod Suipnjour ‘sapioyine [euswIdA0g o[qeatdde sy Aq paumnbar yIpim 91 29 [[BYS PBOI SSS03B JO YIPIA '€
"SO1JLIOYINE [BJUSWIUISAOS
ojqeoijdde oy Aq paisnbar oueisip oy 2q [[BYS SOLIBpUNOQ S JOSSOTT Y} WO SISIWAIJ Yl JO YOoBgPS ‘T
*995597 £q PAATDAI S 1 90UO SASIWALJ 3y} JO ue[d 9IS 1o AdAins pue] e £q paoejdal oq Aewr uqIyxg syl [
$910N

10897 AQ po[enIul UayM ., NIUXT
sry aoepdar ym asoqe a3 Sunoidep Ajenueisqns Aeams Auedoid ® jJo Adod 1o ‘ueld oNg ‘Suimelp jeuy y

(‘7 23vd ‘g 1quyxy Sp Sutmw.p yovjw pup [ 242Y 302y 40 ‘M0[2q 9118 J0 SUINDAP 142SU])

‘Apadoid s.105S97 JO sainies] jeoisAyd o pue elIRILD FuLowiZus

punos 2)EPOWIONde A[qEUOSE2I 0 UOHONIISUOD JO owI} 2y} I8 99ss9T Aq padueys 10 pajsnipe aq Aew pue A[uo
seunrxoldde oJe ‘M0[aq UMOYS/PAQLIOSIP SB SUOIEIO] PUE ‘SUOISUSWIP ‘SSaIFs ‘SsaIdul ‘Sjusuiases Suipnjoul ‘ssadoe

pUB SUOIOSUUOD AJI[IIN PAIBIOOSSE Sy} pue sastwalg oy ‘Auadoid s Jossa] Adnoso saninn pue sajqes qusdinba
‘oBUUSIUE SUOTJEOIUNUILIOD S,99SS97] 3IoUYM PUB MO[9q UMOYS/PIQLIOSSP SBaIR 9SOy} JO ISISUOD SIaSIUIdL] Y]

SHSTINAYd 40 NOLLAIIDSAd

4 LIGIHXA

SANION SHQ 14 ‘HNVN d1IS [0-SSYVM IIINNN LIS



SITE NUMBER: WA455-01 SITE NAME: DT DES MOINES

General

A.

EHIBIT B1
SCOPE OF WORK

Cingular Wireless Construction at Des Moines Field House Park

Per § 3 of the Lease, Tenant is preparing, executing, filing, and complying with all required
Governmental Approvals and Regulations.

Tenant to clean site daily during construction. At end of each day, site must be left safe and secured.
Tenant understands that this is a public facility, and that it must be in service during most, if not all,

hours of construction required by this Contract. Tenant to ensure that construction will not interfere
with the Americans with Disabilities Act (ADA) accessible entrance.

Scope of Work

A.

Tenant to remove existing left field light pole, which will be retained by Landlord to be used at another
ball field. Tenant to replace with new left field light pole to new area agreed upon by Tenant and
Landlord as depicted in approved Construction Drawings.

Daily removal and disposal of all materials, debris and trash generated by this project.

One-year guarantee on all work performed by Tenant.

Verify location of all underground utilities before commencement of Work. Remove no utilities,
unless depicted on approved Construction Drawings. All utilities to run underground. If unexpected

conditions arise, stop work and immediately notify Landlord. In all phases of the work, the Tenant, at
no additional cost, shall repair all damage caused by the Tenant to any existing utilities.

Landlord Responsibilities

A.

B.

Exhibit B

Locate all above-ground utilities

On-site Landlord observation and construction supervision.
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3. Agreement Controlling. This Memorandum is solely for the purpose of giving constructive
notice of the Agreement. In the event of conflict between the terms of the Agreement and this Memorandum, the
terms of the Agreement shall control.

IN WITNESS WHEREQOF, the parties have executed this Memorandum of Agreement as of the day and
year first above written.

LESSOR: LESSEE:
CITY OF DES MOINES, a Washington PACIFIC BELL WIRELESS NORTHWEST, LLC,
Municipal Corporation a Delaware limited liability company, d/b/a
CINGULAR WIRELESS
By: By:
Anthony Piasecki E. Don MacLeod
City Manager Seattle Network Director

(print name)

LESSOR’S ACKNOWLEDGMENT:

STATE OF WASHINGTON )
) ss.
COUNTY OF )

I certify that I know or have satisfactory evidence that Anthony Piasecki is the person who appeared
before me, and said person acknowledged that said person signed this instrument, on oath stated that said person was
authorized to execute the instrument and acknowledged it as the City Manager of the City of Des Moines to be the
free and voluntary act of such party for the uses and purposes mentioned in the instrument.

DATED:
Notary Seal
(Signature of Notary)
(Legibly Print or Stamp Name of Notary)
Notary Public in and for the State of Washington
My appointment expires:
Exhibit C
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EXHIBIT A
LEGAL DESCRIPTION
Site Number: Site Name:

Lessor’s Property, situated in the County of . State of Washington, of which the Premises are a
part, is legally described as follows:

Legal Description:
gT}ype or copy the full legal description from the title report, or check here [ ] and attach survey as Exhibit A4, Page

Exhibit C
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GENERAL NOTES

1. DRAWINGS ABE MOT TO BE SCALED, WRITIEN DIMENSIONS TAKE
PRECEDENCE, THIS SET OF DOCUMENTS IS INTENOED TO BE USED
FOR DIAGRAMIMATIC PURPOSES ONLY, UNLESS MOTED OTHERWISE.
THE GENERAL CONTRACTOR'S SCOPE OF WORK SHALL INCLUDE
FURNISHING ALL MATERIALS, EQUIPMENT, LABOR, AND ANY
REQUIREMENTS DEEMED NECESSARY TO COMPLETE INSTALLATION AS
DESCRIBED IN THE DRAWINGS AND OWNER'S PROJECT MANUAL

. DRAWINGS WERE PREPARED FROM STANDARDIZED DETAILS
DEVELOPED AND PROVIDED BY W. KNOX FITZPATRICK il AND
ASSOCIATES, AND CINGULAR WIRELESS, LLC.. STANDARDIZED DETAILS
ARE TO BE CONFIRMED AND CORRELATED AT THE SITE 8Y THE
CONTRACTOR. THE CONTRACTOR IS RESPONSIBLE FOR ALL
DIMENSIONS, STAMDARDIZED DETAILS THAT REQUIRE MODIFICATIONS
DUE TO ACTUAL FIELD CONDMTIONS AND REQUIREMENTS MUST BE
SUBMITTED TO, AND APPROVED BY, CINGULAR WIRELESS, LLC,
PRIOR TO START OF WORK.

o

Ll

PRIOR TO THE SUBMISSION OF BIDS, CONTRACTORS INVOLVED
SHALL VISIT THE JOB SITE TO FAMIUARIZE THEMSELVES WITH ALL
CONDITIONS AFFECTING THE PROPOSED PROJECT. CONTRACTORS
SHALL VISIT THE CONSTRUCTION SITE WITH THE

CONSTRUCTION /CONTRAGCT DOCUMENTS TO VERIFY FIELD
CONDITIONS AND CONFIRM THAT THE PROJECT WILL BE
ACCOMPLISHED AS SHOWN. PRIOR TQ PROCEEDING WITH
CONSTRUCTION, ANY ERRORS, OMISSIONS, OR DISCREPANCIES
SHALL BE BROUGHT TO THE ATTENTION OF THE
ARCHITECT/ENGINEER VERBALLY AND IN WRITING.

THE GENERAL CONTRACTOR SHALL RECEIVE WRITTEN AUTHORIZATION
TO PROCEED WITH CONSTRUCTION PRIOR TO STARTING WORK ON
ANY TEM NOT CLEARLY DEFINED 8Y THE CONSTRUCTION

DRAWINGS /CONTRACT DOCUMENTS.

b

e

THE CONTRACTOR SHALL SUPERVISE AND DIRECT THE PROJECT
DESCRIBED iN THE CONTRACT DOCUMENTS. THE CONTRACTOR
SHALL BE SOLELY RESPONSIBLE fOR ALL CONSTRUCTION MEANS,
METHODS, TECHNIQUES, SEQUENCES, AND PROCEDURES FOR
COORDINATING ALL PORTIONS OF THE WORK UNDER THE CONTRACT.

=

. THE CONTRACTOR SHALL INSTALL ALL EQUIPMENT AND MATERIALS
ACCORDING TO MAMUFACTURER'S /VENDOR'S SPECIFICATIONS UNLESS
NOTED OTHERWISE QR WHERE LOCAL CODES OR ORDIMAMCES TAKE
PRECEDENCE.

7. ALL WORK PERFORMED ON THE PROJECT AND MATERIALS
INSTALLED SHALL BE N STRICT ACCORDANCE WITH ALL APPLICABLE
CODES, REGULATIONS, AND ORDINANCES. CONTRACTOR SHALL GIVE
ALL NOTICES AND COMPLY WITH ALL LAWS, ORDINANCES, RULES,
REGULATIONS AND LAWFUL ORDERS OF ANY PUBLIC AUTHORITY,
MUNICIPAL AND UTILITY COMPANY SPECIFICATIONS, AND LOCAL AND
STATE JURISDICTIONAL CODES BEARING ON THE PERFORMANCE OF
THE WORK.

@

. GENERAL CONTRACTOR SHALL PROVIDE, AT THE PROJECT SITE, A
FULL SET OF CONSTRUCTION DOCUMENTS UPDATED WITH THE
LATEST REVISIONS AND ADDENDA OR CLARIFICATIONS FOR USE BY
ALL PERSONNEL INVOLVED WITH THE PROJECT. THIS SET IS A
VALID CONTRACT DOCUMENT ONLY IF THE TITLE SHEET IS STAMPED
"FOR CONSTRUCTION™ AND EACH SUCCESSIVE SHEET BEARS THE
ARCHITECT'S SIGNED WET STAMP.

©

. THE STRUCTURAL COMPONENTS OF ADJACENT CONSTRUCTION OR
FACIUTIES ARE NOT TO BE ALTERED BY THIS CONSTRUCTION
PROJECT UNLESS NOTED OTHERWISE.

10, SEAL ALL PENETRATIONS THROUGH FIRE—RATED AREAS WITH U.L.
LISTED OR FIRE MARSHALL APPROVED MATERIALS IF APPLICABLE TO
THIS FACILITY AND OR PROJECT SME.

11.CONTRACTOR TO PROVIDE A PORTABLE FIRE EXTINGUISHER WITH A
RATING OF NOT LESS THAN 2—A OR 2-A10BC WITHIN 75 FEET
TRAVEL DISTANCE TO ALL PORTIONS OF PROJECT AREA DURING
CONSTRUCTION.

12.CONTRACTOR SHALL MAKE NECESSARY PROVISIONS TO PROTECT
EXISTING IMPROVEMENTS, EASEMENTS, PAVING, CURBING, ETC.
DURING CONSTRUCTION. UPON COMPLETION OF WORK, CONTRACTOR
SHALL REPAIR ANY DAMAGE THAT MAY HAVE OCCURRED DUE TO
CONSTRUCTION ON OR ABOUT THE PROPERTY.

13.CONTRACTOR SHALL KEEP GENERAL WORK AREA CLEAN AND
HAZARD FREE DURING CONSTRUCTION AND DISPOSE OF ALL DIRT,
DEBRIS, AND RUBBISH. CONTRACTOR SHALL REMOVE EQUIPMENT
NOT SPECIFIED AS REMAINING ON THE PROPERTY OR PREMISES.
SIMME SHALL BE LEFT [N CLEAN CONDITION AND FREE FROM PAINT
SPOTS, DUST, OR SMUDGES OF ANY NATURE.

14. THE ARCHITECTS/ENGINEERS HAVE MADE EVERY EFFORT TO SET
FORTH IN THE CONSTRUCTION AND CONTRACT DOCUMENTS THE
COMPLETE SCOPE OF WORK. CONTRACTORS BIDDING THE JOB ARE
NEVERTHELESS CAUTIONED THAT MINOR OMISSIONS OR ERRORS IN
THE DRAWINGS AND OR SPECIFICATIONS SHALL NOT EXCUSE SAID
CONTRACTOR FROM COMPLETING THE PROJECT AND IMPROVEMENTS
IN ACCORDANCE WITH THE INTENT OF THESE DOCUMENTS, THE
BIDDER SHALL BEAR THE RESPONSIBILITY OF NOTIFYING (IN
WRITING) THE ARCHITECT/ENGINEER OF ANY CONFLICTS, ERRORS,
OR OMISSIONS PRIOR TO SUBMISSION OF CONTRACTOR'S
PROPOSAL IN THE EVENT OF DISCREPANCIES THE CONTRACTOR
SHALL PRICE THE MORE COSTLY OR EXTENSIVE WORK, UNLESS
DIRECTED OTHERWISE.

15.THE CONTRACTOR SHALL PERFORM WORK DURING OWNER'S
PREFERRED HOURS TO AVOID DISTURBING NORMAL BUSINESS.

16.THE CONTRACTOR SHALL PROVIDE CINGULAR WIRELESS, LLC.
PROPER INSURANCE CERTIFICATES NAMING CINGULAR WIRELESS,
LLC. AS ADDITIONAL INSURED, AND CINGULAR WIRELESS, LLC.
PROOF OF LICENSE(S) AND PE & PD INSURANCE.

17.CONTRACTOR SHALL BE RESPONSIBLE FOR SCHEDULING AND
COORDINATING ALL INSPECTIONS.

18.CAUTION! CALL BEFORE YOU DIG! BURIED UTIUTIES EXIST IN THE
AREA AND UTILITY INFORMATION SHOWN MAY NOT BE COMPLETE.
CONTACT THE ONE-CALL UTILITY LOCATE SERVICE A MINIMUM OF
48 HOURS PRIOR TO CONSTRUCTION. 1-800-424-5555

19.CONTRACTOR TO DOCUMENT ALL WORK PERFORMED WITH
PHOTOGRAPHS AND SUBMIT TO CINGULAR WIRELESS, LLC. ALONG
WITH REDUNED CONSTRUCTION SET.

20.CONTRACTOR TO DOCUMENT ALL CHANGES MADE IN THE FIELD BY
MARKING UP (REDUINING) THE APPROVED CONSTRUCTION SET AND
SUBMITTING THE REDUNED SET TO CINGULAR WIRELESS, LLC. UPON
COMPLETION.

21.FOR COLLOCATION SITES: CONTACT TOWER OWNER
REPRESENTATIVE FOR PARTICIPATION IN BID WALK.

22.GENERAL CONTRACTOR IS TO COORDINATE ALl POWER INSTALLATION
WTH POWER COMPANY AS REQUIRED. CONTRACTOR TO REPORT
POWER INSTALLATION COORDINATION SOLUTION(S) TO NETWORK
CARRIER REPRESENTATIVE, PROJECT CONSTRUCTION MANAGER AND
ARCHITECT.

23.ANY SUBSTITUTIONS OF MATERIALS AND/OR EQUIPMENT, MUST BE
APPROVED BY CINGULAR CONSTRUCTION MANAGER.

24,IN THE CASE OF ROOFTOP SOLUTIONS FOR EQUIPMENT AND/OR
ANTENNA FRAMES WHERE PENETRATION OF EXISTING ROOFING
MATERIALS OCCURE, THE GENERAL CONTRACTOR SHALL COORDINATE
WITH BUILDING OWNER AND BUILDING ROOFING CONTRACTOR OF
RECORD FOR INSTALLATION, PATCH, REPAIR OR ANY AUGMENTATION
TO THE ROOF, AND HAVE THE WORK GUARANTEED UNDER ROOFING
CONTRACTORS WARRANTY FOR MOISTURE PENETRATION OR AND
OTHER FUTURE BREACH OF ROOFING INTEGRITY.

25.IN THE CASE OF ROOFTOP SOLUTIONS WITH THE INSTALLATION OF
ANTENNAS WITHIN CONCEALED (SHROUDED) SUPPORT FRAMES OR
TRIPODS, THE GENERAL CONTRACTOR SHALL COORDINATE WITH THE
FRP DESIGNER/FABRICATOR TO ENSURE THAT THE FINAL FRP
SHROUD IS SIMULATING (IN APPEARANCE) DESIGNATED EXISTING
EXTERIOR BUILDING FACADE MATERIALS, TEXTURES, AND COLORS.
THE CONTRACTOR SHALL FURTHERMORE ENSURE THE USE OF
COUNTERSUNK FASTENERS IN ALL FRP CONSTRUCTION. WHEN
PHOTOSIMULATIONS ARE PROVIDED, THE CONTRACTOR SHALL
ENSURE THAT FINAL CONSTRUCTION REPRESENTS WHAT IS
INDICATED IN PHOTOSIMULATION. SHOP DRAWINGS SHALL BE
PROVIDED TO THE GENERAL CONTRACTOR, CONSTRUCTION
COORDINATOR, AND ARCHITECT PRIOR TO FABRICATION AND
CONSTRUCTION.

26, IN THE CASE OF ROOFTOP SOLUTIONS FOR EQUIPMENT AND/OR
ANTENNA FRAMES WHERE ANCHORING TO A CONCRETE ROOf StAB
IS REQUIRED, CONTRACTORS SHALL CONFIRM (PRIOR TO
SUBMITTING EBID) WITH CONSULTING CONSTRUCTION CDORDINATOR
AND ARCHITECT THE PRESENCE OF POST TENSION TEMDONS WITHIN
THE ROOF SLAB - RESULTING FROM AN UNDOCUMENTED DESIGN
CHANGE IN THE EXISTING BUILDING "AS—BUILT DRAWING SET" —
HAVING INDICATED AN ORIGINAL DESIGN SOLUTION OF REINFORCED
CONCRETE W/ EMBEDDED STEEL REBAR. IN THE EVENT POST
TENSION SLAB SOLUTION IS PRESENT, CONTRACTOR SHALL INCLUDE
PROVISIONS FOR X—RAY PROCEDURES (INCLUDED IN BID) FOR ALL
PENETRATION AREAS WHERE ANCHORING OCCURS.

SYMBOLS & ABBREVIATIONS

Al

(€]

]
w/

PBO

V.LF.

POWER & TELCO LINE
TELEPHONE

POWER

CHAINLINK  FENCE
WOOD FENCE

ANTENNA

ANTENNA MARK NO.
CENTERLINE

EXISTING

NEW

WITH

PROVIDED BY OWNER

DETAIL NUMBER
SHEET NUMBER

VERIFY IN FIELD
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Des Moines Municipal Code

common boundary lines with residential zoned
property;

(2) Columbariums, crematories, and mau-
soleums; provided, these uses are specifically
excluded from all residential zones unless
inside a cemetery;

(3) Commercial establishments or enter-
prises involving large assemblages of people
or automobiles as follows; provided, these
uses are specifically excluded from all residen-
tial zones:

(a) Amusement parks;

(b) Boxing and wrestling arenas;

(c) Ballparks;

(d) Fairgrounds and rodeos;

(e) Golf driving ranges;

(f) Labor camps (transient),

(g) Open-air theaters;

(h) Race tracks, drag strips, motorcy-
cle hills, and Go-Kart tracks;

(i) Stadiums;

(4) Fire stations and public works mainte-
nance and storage facility buildings when
located in any residential zone; provided, the
following conditions shall be conformed to:

(a) All buildings and structures shall
maintain a distance of not less than 20 feet
from any property line that is a common prop-
erty line with residential zoned property; and

(b) A building from which firefighting
equipment emerges onto a street shall maintain
a distance of 35 feet from such street.

(5) Hospitals, mental and alcoholic; pro-
vided, they are specifically excluded from all
single-family residential, RA, RM-2,400 and
RM-1,800 zones;

(6) Institutions for training of religious
orders;

(7) Antenna systems which:

(a) Are not within the limitation of
DMMC  18.08.020(2)(h) or DMMC
18.20.020(8); or

(b) Consist of parabolic antennas such
as microwave dishes; or

(c) Consist of broadcasting or commu-
nication stations which transmit electromag-
netic radiation;

(8) Recreational areas, commercial,
including yacht clubs, beach clubs, tennis

18-99

18.32.040

clubs, parks, ski areas, marinas, and similar
activities;

(9) Universities and colleges, including
dormitories and fraternity and sorority houses
when on campus;

(10) Fraternal societies as approved by the
planning agency when located in an single-
family residential zone;

(11) Day day carecare centers, but exclud-
ing family day care providers subject to the
following minimum conditions:

(a) A play yard or equipment yard
shall not be located in any required side or
front yard;

(b) All buildings and structures on the
lot shall maintain a distance of not less than 20
feet from any property line that is common
property line with single-family residential
property. If a greater setback is specified in a
particular zone then the setback requirements
of the particular zone shall prevail over the
minimum setback set forth in this subsection;

(c) No day care center shall be located
within 150 feet of a highway commercial zone;

(d) State licensing standards for such
facilities, chapter 388-73 WAC, shall be met;

(e) Such uses shall comply with the
parking code requirements of chapter 18.44
DMMC.

(12) Telecommunication facilities as
described in the provisions of Title 20 DMMC.
[Ord. 1237 § 4, 1999; Ord. 1200 § 123, 1997:
Ord. 1197 § 27, 1997; Ord. 1106 § 7, 1994:
Ord. 793 § 4, 1989; Ord. 445 § 5, 1978; Ord.
391§ 1, 1976; Ord. 248 § 8, 1969; Ord. 175 §§
1(24.44.030), 28, 1964.]

18.32.040 Yard requirements.

The requirements for front and side yards
and open spaces applicable to the particular
zone in which any such use is proposed to be
located shall prevail, unless in the findings and
conditions recited in the action dealing with
each such matter, specific additions are made
with respect thereto. [Ord. 175 § 1(24.44.040),
1964.]

(Revised 3/00)
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Under this agreement, the City’s contractor will install the necessary conduit and vault system
furnished by Comcast, and Comcast will be responsible for installing their own wiring within
the system and making all wiring connections. The agreement requires Comcast to abide by
the City’s Contractor’s schedule.

Discussion:

The construction work necessary for the City’s share of these improvements has been
included in the contract plans and specifications. The work includes installation of a conduit
and vault system. The attached joint trench agreement provides for the implementation of this
work.

The agreement has provisions for Comcast’s timely delivery of materials to the project, as well
as their timely wiring and connection of the system.

The agreement requires Comcast to meet the City’s schedule for completing the work. It also
requires Comcast to pay for any delays they cause should they fail to deliver material on
schedule, or delay the contractor in any way. It also requires Comcast to pay for any changes
they request or changes that are required as a result of errors in Comcast's design.

These utility undergrounding improvements have been envisioned from this project’s
inception, and Comcast, by their commitment of funds in this joint trench agreement, show that
they are onboard with our vision for the improvement of this corridor.

Alternatives:

The City could elect to complete the Pacific Highway South Redevelopment Project without
accepting funds from Comcast or entering into an agreement with them. This could potentially
cause project delays and would cost the City additional funds to cover the cost of facilities they
need for undergrounding their lines.

Financial Impact:

Per this joint trench agreement, Comcast will pay $161,000.00 toward the City’s Pacific
Highway South Redevelopment Project.

Recommendation/Conclusion:

Staff recommends that we enter into this joint trench agreement with Comcast and accept the
funds offered.

Concurrence:

Legal and Finance are in agreement that the City should enter into this agreement with
Comcast.
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4. RESPONSIBILITIES OF COMCAST

A. Comcast Coordination. Comcast shall maintain continued coordination with the City’s
Contractor regarding installation of Comcast’s facilities. This coordination shall
include, but not be limited to the following:

1. Comcast shall attend the Preconstruction Meeting.

2. The City’s Contractor shall provide Comcast a preliminary project schedule
at the Preconstruction Meeting and a final construction schedule within 30
days after the Preconstruction meeting. Comcast shall be responsible for
coordinating their work to meet the final construction schedule, which will
be incorporated into this Agreement.

3. A weekly meeting will be held in which the City’s Contractor will provide a
schedule and list of materials needed for the following two weeks. A
representative from Comcast shall attend each meeting and provide weekly
progress rteports. The Comcast representative shall be responsible for
coordinating the delivery of materials per the discussion of schedule at these
weekly meetings.

4. Comcast shall furnish all materials including vaults, conduits, and all other
materials necessary for installation of the vaults and conduits required by the
City’s Contractor for that week, not less than five (5) working days prior to
the date that the work is scheduled based upon the weekly meeting. The
City’s Contractor shall provide a location to Comcast of where the materials
shall be delivered.

5. Comcast will provide an inspector on-site, on 24 hours notice, to inspect the
installation of all vault and conduit installation work. Comcast’s inspector
shall not direct the City’s Contractor in any manner; the Comcast inspector
shall communicate all requests to the City’s inspector.

6. Once sections of vault and conduit installation are completed by the City
and accepted by Comcast, Comcast, or its contractor, will complete
installation of conductors and equipment within thirty (30) working days
and notify the City in writing when the new underground system is
energized.

7. Comcast will be responsible for plant installation and wreck-out work
associated with the undergrounding. This work shall include, but not be
limited to, furnishing and installing all cables, conductors, electrical
equipment, and temporary utility poles; conversion to underground; and for
the removal of poles, and other equipment no longer needed.

8. Comcast, or its contractor, will perform cut-over and transfer of existing
customers and facilities to the new underground system where applicable.

9. Once transfer of existing customers and facilities to the new underground
system is complete, Comcast, or its contractor, will remove all overhead
systems within fourteen (14) working days.

B. Traffic Control Comcast or its contractor will provide traffic control for installation of
new underground conductor and devices along with overhead construction and
removal when required. Comcast will coordinate its traffic control with other
utilities, the City’s Contractor and the City. The City will provide all traffic control
required for conduit and vault installation.
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6. SCHEDULE
A

Lane Closures. Should lane closures become necessary, Comcast or its contractor is
limited to working between the hours of 8:30 AM to 3:00 PM.

Continuous Effort. Once construction crews are mobilized, the conversion will be
constructed in one continuous nonstop effort, end to end, until the project is
completed.

Total Working Days. The City estimates 150 working days for their contractor to
install duct and vaults and estimates that the City’s Contractor will begin construction
of duct and vault on or about August 1, 2003. However, the City’s Contractor will be
responsible for planning and scheduling their work and will submit a progress
schedule to the City and Comcast prior to beginning construction activities.

Comcast Working Days. Approximately 30 working days of construction crew time
by Comcast or its contractor will be necessary to complete and energize the new
underground distribution system. Comcast will coordinate its conductor and
equipment installation such that Comcast, or its contractor, will install as much of this
equipment as possible prior to completion of the entire vault and conduit system by
the City’s Contractor.

Cut-over. Comcast or its contractor will cut-over or transfer customers already
served underground (off the overhead system) where applicable. Comcast or its
contractor will notify such customers 48 hours in advance of the pending outage.

Overhead Equipment Removal. Once all customer services have been transferred
from the overhead system, Comcast or its contractor will remove all Comcast
overhead lines, conductors, devices, and equipment.

7. OTHER RIGHTS AND DUTIES CONTROLLED BY FRANCHISE

All other rights and duties of Comcast and the City of Des Moines concerning this
Memorandum of Understanding are governed by the franchise between Comcast and the
City of Des Moines, as it presently exists and as it may be hereafter amended.

Dated this day of July, 2003.

City Manager Comcast

City Attorney
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Cable TV Franchise Renewal
Page 2

Discussion:

Cable TV service is heavily regulated by the Federal Government. The City’s authority
to negotiate many issues is severely limited or preempted by Federal regulations, such
as the Communications Act of 1934, Cable Communications Act of 1984, Cable
Television Consumer Protection and Competition Act of 1992, and the
Telecommunications Act of 1996. A significant amount of case law from State and
Federal Courts also applies to municipal franchises for cable TV service. Given these
constraints, staff has worked to negotiate the most-favorable terms possible.

Major points of this draft franchise (04/30/03 draft) are summarized below:

Issue Franchise Provision Ordinance | Page
Section

Term Six-year franchise with possible two-year 3&8 8 &12
extension.

Franchise fee | Five percent of gross revenues (no change 5 8
from previous franchise).

Street When altering street pavement, Comcast shall 7&13 14 & 17

restoration restore streets to original condition.

Relocation When directed to do so by the City, Comcast 11 14
shall remove or relocate facilities.

Outages Comcast will provide refunds for outages. 25 21

PEG Comcast will provide $140,000 for capital 28 23

contribution improvements to the City’s public, education,

and government (PEG) broadcast system.
Des Moines’ cable customers will reimburse
Comcast over time for this contribution.

Cable internet | Cable internet service not regulated by or 32 25

service subject to franchise.

Revocation In the event Comcast does not comply with the 43 29
franchise provisions, the City may revoke the
franchise.

Removal of Upon termination of franchise, Comcast shall 46 30

facilities remove all facilities.

Bond Comcast shall provide $250,000 performance 53 35
bond.

In a separate agreement, Comcast will provide $10,000 to help offset the City’s cost of
evaluating and negotiating the franchise renewal. The City’s direct costs for this project
are expected to be $13,400, which is $500 more than was originally budgeted in
January of 2000. Indirect costs include the many hours of staff time that have been
devoted to this project since early 2000.

A public hearing is required before the City Council takes final action on the renewal. If
no major changes are proposed by the City Council at this time, then the hearing can be
scheduled.
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Ordinance No.
Page 2 of

(4) “Affiliate” when wused 1in connection with the
Operator, means any Person who owns or controls, is owned or
controlled by, or is under common ownership or control with, the
Operator.

(5) “Applicant” means any Person who files an
application for an initial franchise to provide cable services
within the City.

(6) “"Bad Debt” means amounts lawfully billed to a
subscriber and owed by the subscriber for cable service and
accrued as revenues on the books of the Operator, but not
collected after reasonable efforts have been made by the Operator
to collect the charges.

(7) “Basic service” means any cable service tier that
includes, at a minimum, the retransmission of local television
broadcast signals and local PEG Access Channels.

(8) “Bi-Directional” means that the cable system is
capable of providing both Upstream and Downstream transmissions.

(9) “Broadcast Signal” means a television or radio
signal transmitted over the air to a wide geographic audience,
and received by a cable system by antenna, microwave, satellite
dishes or any other means.

(10) “Cable Act” means the Cable Communications Policy
Act of 1984 as amended by the Cable Television Consumer
Protection and Competition Act of 1992 and the Telecommunications
Act of 1996, and any amendments thereto.

(11) “Cable internet service” means any cable service
offered by Operator whereby Persons receive access to the
Internet through the cable system.

(12) “Cable Operator” means any Person or groups of
Persons, including the Operator, who provide(s) cable service
over a cable system and directly or through one or more
affiliates owns a significant interest in such cable system or
who otherwise control(s) or is (are) responsible for, through any
arrangement, the management and operation of such a cable system
in the City.
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Ordinance No.

Page 4 of
(22) “FCC” means the Federal Communications Commission.
(23) “Fiber Optic” means a transmission medium of

optical fiber cable, along with all associated optronics and
equipment, capable of carrying cable service by means of electric
light-wave impulses.

(24) “Franchise” means the document in which this
definition appears, i.e., the contractual agreement, executed
between the City and the Operator, containing the specific
provisions of the authorization granted, including references,
specifications, requirements and other related matters.

(25) “Franchise area” means the area within the
jurisdictional boundaries of the City, including any areas
annexed by the City during the term of this Franchise.

(26) “Franchise Fee” means any tax, fee or assessment
of any kind imposed by the City or other government entity on the
Operator or subscriber, or both, solely because of their status
as such. Franchise Fees shall not include any tax, fee or
assessment of general applicability, capital costs required by
this Franchise to be incurred by the Operator for public,
educational or governmental access and equipment, or requirements
or charges incidental to the awarding or enforcing of the
franchise including payments for bonds, insurance,
indemnification, penalties or liquidated damages.

(27) “Gross Revenues” means any and all revenues
derived by the Operator an Affiliate from the operation of the
cable system to provide cable services in the City, other than
revenue from transactions related to real property, the Capital
Contribution in support of PEG Access Channels, bad debt and any
taxes on services furnished by the Operator, imposed on the
Operator or any subscriber or used by any governmental unit,
agency or instrumentality and collected by the Operator for such
entity. However, Gross Revenues shall include Franchise Fee
revenue and revenues received by the Operator or an Affiliate
from 1local and national advertising sales, home shopping
channels, and similar sources. When the revenue of the Operator
includes Gross Revenues from sources outside of the City, the
Operator shall allocate the appropriate percentage of Gross
Revenues by multiplying the revenues received by a fraction the
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Ordinance No.
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offered to subscribers on a per-Channel, per-program or per-event
basis.

(36) “Public, Education and Government (PEG) Access
Channels” means channel capacity designated by the Operator for
the transmission of public, educational, or government access use
in accordance with this Franchise and 47 U.S.C. §521.

(37) “Public ways or rights-of-way” includes the
surface of and space above and below any real property in which
the City has a regulatory interest, or interest as a trustee for
the public including, but not limited to, all public streets,
highways, roads, alleys, sidewalks, tunnels, viaducts, bridges,
skyways, or any other public place, area or property under the
control of the City, and any public or wutility easements
established, dedicated or devoted for public utility purposes.
For this Franchise, public ways and rights-of-way are limited to
the areas above the ordinary high water mark of Puget Sound.

(38) "Route map” means a geographic representation of
the Operator’s cable system as it exists within the public
right-of-way and within private easements in the Franchise area.

(39) “Subscriber” means any Person who or which elects
to subscribe to, for any purpose, cable service provided by the
Operator by means of or in connection with the cable system and
whose premises are physically wired and lawfully Activated to
receive cable service from the Operator's cable system.

(40) “Tier” means a group of channels for which a
single periodic subscription fee is charged.

(41) “Upstream” means carrying a transmission to the
Headend from remote points on the cable system or from
Interconnection points on the cable system.

Sec. 2. Franchise granted.

(1) Grant. The City of Des Moines, hereinafter known
as the "“City”, hereby grants to Comcast of Washington IV, Inc.,
hereinafter known as the “Operator” renewal of its cable system
Franchise, in accordance with federal, state and 1local law,
authorizing the Operator to construct, reconstruct, upgrade,
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Council reserves the right to delegate its authority for
Franchise administration to a designated agent.

Sec. 3. Length of Franchise. The length of this
Franchise shall be for a term of six (6) years, unless extended
or terminated sooner as hereinafter provided.

Sec. 4. Franchise area. The Operator's service area shall
be the entire incorporated area of the City, in its present
incorporated form or in any later reorganized, consolidated,
enlarged through annexation, or re-incorporated form ("Franchise
area") .

Sec. 5. Franchise fee.

(1) The Operator shall pay to the City monthly, within
thirty (30) days after the end of each month, a Franchise fee in
a sum equal to five percent (5%) of Gross Revenues for the
preceding calendar month. Revenues that are derived as a portion
of a national or regional service shall be computed on a per
subscriber basis if such determination cannot be achieved by

other means.

(2) The City may modify the Franchise fee if so
permitted by federal and state law. Prior to implementation of
any modification in Franchise fees the Operator may request a
public hearing by the Council to discuss said modification.
Following such a hearing the Council may require the
implementation of such modification in accordance with the
provisions of this Franchise, subject to applicable law.

(a) Late payment. Any monthly Franchise fee not
paid by the Operator within thirty (30) days of the end of a
month shall bear interest at the maximum rate allowed under state
law, from the date due until paid.

(b) Financial reports. Each Franchise fee
payment shall be accompanied by a financial report in a form
agreed to by the City and compatible with the Operator's computer
system, showing the basis for the Operator's calculations and
such other information directly related to confirming the amount
of the Operator's Gross Revenues as may be reasonably required by
the City.
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The Operator shall notify the City prior to the date of
the semi-annual FCC Proof of Performance Test so that the City,
as is its right under the pertinent FCC regulations, may, at its
option, monitor the taking of such tests. The Operator shall
provide a copy of the results of the System evaluation to the
City upon request.

(2) The cable system must have back-up power supplies
capable of providing power to the System for two hours in the
event of an electrical outage.

(3) The Operator shall comply with FCC closed
captioning rules and regulations, and shall make available to all
subscribers a remote control device.

(4) The Operator must have TDD/TTY (or equivalent)
equipment at the company office, and a telephone number listed on
subscriber bills, in local telephone directories and with

directory assistance for such equipment, that will allow hearing
impaired customers to contact the company.

Sec. 7. Technical evaluation.
(1) If deemed necessary by the City, the City may
review the cable system's Technical performance. During such

evaluations, the Operator shall fully cooperate with the City and
shall provide without cost such reasonable information and
documents as the City may require to determine the Operator's
compliance with this Franchise.

(2) If the City experiences reoccurring problems with
the Operator's cable system, the City may retain an independent
consultant to conduct an analysis of the cable system and its
performance and the City’s Consultant shall submit a report of
such analysis to the City. The City or it's consultant shall
provide thirty (30) days prior written notice to the Operator of
any requested testing of the cable system, in accordance with
federal law. The Operator shall be required to conduct testing
on the thirtieth day, counted from the date of Operator’s receipt
of the request unless another date is chosen by mutual agreement,
and the City has the right to be present during the test. The
City shall take into consideration efforts taken by the Operator
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(1) Within six (6) months of the fourth anniversary of
the effective date of this Franchise, the City shall conduct a
review of the Franchise. The purpose of the review is to ensure
that, with the benefit of full opportunity for public comment,
the Operator continues to effectively serve the public in light
of new developments in cable technology together with related
developments in cable law and regulation.

(2) Community needs and interests, with consideration
of all financial, technological, and operation impacts that may
affect the Operator.

As part of this review the City may request that the
Operator participate in and jointly fund a statistically wvalid
telephone survey of subscribers by a third party. Survey topics
may include, but are not limited to, programming categories,
cable-related community needs and interests, satisfaction with
cable services offered and customer service. The City and the
Operator will jointly determine the final questions and topics to
be covered in the survey. If both parties are unable to agree on
the final questions and topics, the City will have the final
determination as to what will be included and the Operator will
then determine if their participation in the project will
continue.

If, after completion of the review and survey, the City and
the Operator agree that the public interest is being served by
the terms and conditions set forth herein, grant, by ordinance,
a two (2) year extension of the term of the Franchise term. If
the parties are wunable to reach agreement, renewal of this
Franchise will proceed in accordance with federal law.

Both the City and the Operator agree to make a full and
good faith effort to participate in the review.

Sec. 9. Construction standards. The Operator shall not
commence construction, within the City without a wvalid permit
issued in accordance with Des Moines Municipal Codes and City
regulations, except as provided in this Franchise.
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of the public. Any poles or other fixtures placed in any street
by the Operator shall be placed in such manner as not to
interfere with the wusual travel on such public way. Exact
placement within the right-of-way shall be coordinated with the
City and other utilities in order to provide for maintenance and
future expansion, as well as, for the safety of the public. The
City reserves the reasonable right as to final placement.

(7) Interference with use of streets. When
installing, locating, constructing or maintaining Facilities, the
Operator shall not interfere with the use of any street to any
greater extent than is necessary, and shall leave the surface of
any such street in as good condition as it was prior to
performance by the Operator of such work.

(8) Completion of construction. The Operator shall
promptly complete all construction activities so as to minimize
disruption of the public ways and other public and private
property. All construction work authorized by a permit within
public ways, including restoration, must be completed within 90
days of the date of issuance or at such other interval as the
City may specify in writing upon issuance of the permit.

(9) Non-complying Work. Upon order of the City
Manager or designee, all work which does not comply with the
provisions of this Franchise shall be brought into compliance
with this Franchise.

Sec. 11. Relocation or removal.

(1) Relocation or removal at the request of the City.
Upon receipt of thirty (30) days’ prior written notice from the
City, the Operator, at its own expense, and within the time
period prescribed by the City, shall ©protect, support,
temporarily disconnect, relocate, or remove any of its facilities
or property within the public rights-of-way when, in the judgment
of the City, the same 1is required for reason of traffic
conditions, pubic safety or improvements of that portion of the
rights-of-way. In the event such relocation is required due to
Emergency repairs, as deemed necessary by the City, such
relocation or moving shall be accomplished within twenty-four
(24) hours. Nothing herein shall be deemed a taking of the
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require the Operator to submit a report of existing system
facilities for a specific area of the City that will be impacted
as a result of a planned right-of-way improvement. Within sixty
(60) days after receipt by the Operator of a request from the
City Manager or designee, the Operator shall submit a report of
underground system facilities that shall comply with the
following provisions:

(a) Certification by an engineer employed by
the Operator that the report accurately depicts the location of
all underground cable system facilities, including drop service
lines to individual subscribers. The accuracy of this report
shall be noted based upon the capability of the locating
equipment used.

(b) The accurate depth of the underground
facility, as may be available based upon the capability of the
locating device used. The accuracy of this information shall be
noted.

(c) Submittals shall be provided in hardcopy,
and if available, electronically as an AutoCAD or ArcView file.

(d) The City and Operator recognize the
importance of making best efforts to communicate during the
planning and construction phases of right-of-way improvement

projects. To that end, the City and Operator agree to work
cooperatively and to be reasonable and timely in requesting and
providing necessary information. In the event the City

reasonably determines that more precise information is needed for
a specific aspect of a right-of-way project, the Operator agrees
to take the necessary steps to provide such precise information
within sixty (60) days of receipt of request. If it is necessary
for the Operator to pot-hole or excavate and restore portions of
the right-of-way to respond to the City’s information request,
the Operator agrees to take such steps at its expense, and the
City agrees to waive all permitting and inspection fees
therefore.

Sec. 13. Restoration of improvements. Upon
completion of any construction work, the Operator shall promptly
repair, but in no event longer than such time as may be
established by the City during permit review, any and all public
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additional cost only of construction of the excess conduit). If
the City makes the additional conduit available to any other
entity for the purposes of providing telecommunications service
or cable service for hire, sale, or resale to the general public,
the rates to be charged, as set forth in the contract with the
Operator shall recover at least the fully allocated costs of the
Operator. The Operator shall state both contract rates in the
contract. The City shall inform the Operator of the use, and any
change in use, of the requested conduit and related access
structures, 1if any, to determine the applicable rate to be paid
by the City.

Sec. 17. Operator occupancy of City-owned conduit.
If the City owns or leases conduit in the path of the Operator’s
proposed facilities, provided it is technologically feasible for
the Operator to occupy the conduit owned or leased by City, and
further that the City shall provide the Operator with access
structure and vaults connecting the additional conduit to the
Operator’s cable system to be accessed solely by the Operator,
the Operator shall be required to occupy the conduit owned or
leased by City in order to reduce the necessity to excavate the
public way. The Operator shall pay to City a fee for such
occupancy which shall be the cost the Operator would have
expended to construct its own conduit from the outset, as
certified by the Operator’s engineer and approved by the City
Engineer. City and Operator may agree to amortize the fee through
annual payments to City over the term of the Franchise, including
the time value of money.

Sec. 18. Notice of work. The City and the Operator
agree that it is beneficial for both parties to be aware of any
potential impacts due to future construction projects in the
City. Therefore, both the City and the Operator agree to make a
good faith effort to notify one another of planned construction
projects that are of significant size and located in the rights-
of-way, as soon as possible. It is hoped that by doing this,
both parties may be afforded ample time to prepare and/or
participate to any degree necessary.

Sec. 189. Repair and emergency work. In the event of
an unexpected repair or emergency, the Operator may commence such
repair and emergency response work as required under the



fqx10dsy
sourWIOCIISd JO JOOId IJusxand 3sow ayjz Jo Adoo v (€T)

!putummeaboad jusiano syl Jo 3ISIT ¥ (zT)

{uotanTossx sprtaoaxd o3 uaiel
UoT3de puUR SATOSSI O3 uUsye] swrj Jo yjbusT ‘Axobsjeo AQq poalsdax

sjuteTdwod US3ATIM TIE JO AJPWWNS pUR JISqUNU TeI0L (TT)

!A3TD SYl UT SIgeD JO SOTTW JO Jaqunu Te3lolr (0T)

!potaad Syl -UT S3IOSUUODSIP JO JIaqunu =YL (6)

!potaad Syl UT SUOTJIRTILISUI JO ISqUNU SBYTL (8)

!soseyoand mata-x3d-Aed Jo asqunu SYL (L)

!890TATSS wnTtwsxd YJITM SISTIOSNS JO JIaqunu YL (9)
!9DTAISS

OTseq pepuedxs UYIIM SISTIOSANS JO IaquNU SYL (9)

{90TAXSS DOTSeB UIIM SISCQIIOSINS JO I2qunu ST (%)

‘9TqeTTeAR ST 9TdED UYDTUM I0J SOWOY JO IaquNU ST (€)

!paxtnbax JT ‘3xodsy M-0T 92ya Jo Adoo v (2)

{qx0dsx Tenuue 23ex10dIOD USDO9I JSOR (T)

‘3xodex Tenuue SY3l SSNOSIP 03 STJRITRAE
9q pue 3JOo uoTjejussaid jexo ue osptaocad o3 aesk yoes 3xodsa oyl
JO Te33Tuwgns I93je A73I0US IO U0 TIDUNOD a3yl ax0jysq ieadde osTe
TTeys xojexado =yl 3ssnbsx uodn -mOTSq PL3ISTT SWS3T Syl Sopniout
3eyl jxodsI uU9313TIM B ysTuiny T[Teys Iojexadp oyl 'IojJesrsyl Iealk
yoes Ae JO 3ISIATI =Yl ueYl I93L] OU puR ISIYOURIJ STY] JO 93P
SAT1D9IF® 9Ul =I0J3C I0 uQ °s3jxodsx Tenuuy ‘0z °oes

‘a1qeoT3ioead
Jjou ST 9DT30ou adueape JIT 97qrssod se I93Jea2I9Y] UOOS Sk IO I IOM
Aousbasws 10 xTedex yons axojysq ‘srqissod se Aradwoxd se z1sbeuey
A31D 9yaz Ayriou Treys aojzexsdp oyl pspraoad ‘ssoue]lsSuUNDITO

Jo 61 =beq
*ON S2URUIPIQ



Ordinance No.

Page 20 of
(14) A current copy of its subscriber work order;
(15) A current copy of its installation packet,

including a copy of the current billing practices.

(16) Report on operations - Upon reasonable notice,
such other reports with respect to its local operation, affairs,
transactions or property as necessary to verify compliance with
this Franchise and are permitted by law.

Sec. 21. Customer service. The Operator shall at
all times be in compliance with FCC Customer Service Standards
76.309, Subpart II (Appendix A), as may be amended, which
standards are incorporated into this Franchise by reference

("FCC Customer Service Standards"). The City reserves the right
to enact and enforce any customer protection 1law, containing
more stringent standards, to the extent not specifically

preempted by applicable law.

Sec. 22, Telephone response. In order that the City
may be informed of the Operator's success in achieving
satisfactory customer service in its telephone answering
functions, the Operator shall, within thirty (30) days of the end
of each calendar quarter, provide a summary report of calls
handled at the customer sales and service center facility taking

calls from City customers. This report will provide the
following:

(1) Percentage of calls answered within 30 seconds;

(2) Number of calls received;

(3) Average handle time;

(4) Number of calls abandoned by the caller;

(5) Average speed of answer;

(6) Percentage of time all lines busy.

This data will be compared to minimum customer service
standards of the FCC then in effect.
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(1) Public access. One (1) channel for the purpose of
cablecasting public access programming.

(2) Educational access. One (1) channel wupon the
request of the Council for the purpose of cablecasting
educational programs.

(3) Local governmment access. Two (2) channels, one
for the purpose of cablecasting Council hearings, committee and
commission meetings as well as community bulletin board
announcements.

(4) Additional channels. One additional channels each
for public, education or government shall be made available when
the initial channel required above is used for access purposes
with programming (excluding character generated and filler
programming, e.g. NASA, AM/FM radio programming) during fifty
percent (50%) of the hours between 10:00 am and 10:00 PM, during
any consecutive ten (10) week period. Except for character
generated announcement, the programming of additional channels
required shall be distinct and non-repetitive of the previous
channel. Character generated announcements, however, which may
be cablecast on additional channels which are duplicative of
those on another channel shall not be counted towards the total
channel usage. Based upon this criterion the Operator shall,
within six (6) months following a written request by the City,
provide another designated access channel for this purpose.

(5) Channel reversion. If, after one vyear of
operation the channel(s) activated under the terms of section
27(4) is not programmed at least twenty-five percent (25%) of the
hours between 10:00 a.m. and 10:00 p.m., the channel shall then
revert to the Operator for its unrestricted use within the terms

and conditions of this Franchise. The Operator shall give the
City a minimum of six (6) months notice of its intention to
withdraw any such channels. The channel, however, shall not
revert if, during this caution period, the channel fulfills the
requirements as discussed above. The reversion will be for a
minimum of two (2) years. After this period the City may re-

acquire such channel(s) upon demonstrated demand that it will
fulfill the conditions of programming usage.
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Sec. 31. Institutional network (I-Net).

(1) At any time during this Franchise agreement, upon
receipt of the written notice, the Operator shall meet with the
City to discuss the institutional network communications needs of
the City and the ability of the Operator to accommodate them.
Any preliminary I-Net design discussions shall be based upon the
cable system architecture, taking into account the needs of the
City and current available technology.

(2) Within two (2) weeks of design determination, the
Operator shall provide to the City in writing, a firm estimate of
the cost of I-Net construction. If the City accepts the project,
the Operator will proceed with construction. At the discretion
of the City, these costs may be treated as external costs under
47 CFR 76.922, not to exceed $1.00 per month, per subscriber when
aggregated with the PEG Access Captial Contribution.

(3) The City shall have an exclusive right of use of
the I-Net capacity for non-commercial private network
communications, which right cannot be revoked by the Operator, or
successor companies, if any, during the term of this Franchise or
any renewals thereof. However, the Operator shall at all times
own and maintain the aerial and underground fiber optic cable
(fiber Dbackbone) and associated and equipment up to said
termination points where physically connected to City-owned
electronics.

(4) Internet alternative. In lieu of providing the
Institutional Network capacity specified above, the City may
elect to obtain access to the Internet to accomplish these
objectives. In this case the Operator shall provide, without
charge, one cable modem per City site listed in Appendix B, or
one ethernet card, and any software necessary for access to such
service. There shall be no charge for unrestricted usage during
business hours. The using facility shall be responsible for the
provision, maintenance, updating and replacing as necessary any
other hardware such as a personal computers and related equipment
required for access to such service, as well as the cost of
installing additional outlets if so requested. Further, the
Operator shall not be obligated to provide such service to any
using facility unless the using facility agrees, on a form as
approved by the City, to take reasonable precautions to prevent
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relationship to hiring and employment. This requirement shall
apply, but not be 1limited to the following: employment,
advertising, layoff or termination, rates of pay or other forms
of compensation, and selection for training, including
apprenticeship. The Operator shall not violate any applicable
federal, state or 1local 1law or regulation regarding non-
discrimination.

Any material violation of this provision shall be grounds for
termination of a Franchise by the City and, in the case of the
Operator's breach, may result in ineligibility for further City
agreements; provided, that nothing in this ordinance shall be
deemed to prohibit the establishment of a graduated scale of
charges and classified rate schedules to which any subscriber
coming within such classification would be entitled, and
provided further that connection and/or service charges may be
waived or modified during promotional campaigns of an Operator.
The Operator will not deny access to cable service to any group
of potential residential subscribers because of the income of
the residents of the local area in which the group resides.

Sec. 36. Parental control devices. Upon request by
a subscriber, the Operator shall make available and may charge
the subscriber a fee not to exceed the Operator's actual cost
including applicable handling fees, a device by which the
subscriber can prohibit viewing and audio reception of a
particular cable service or video programming service.

Sec. 37. Devices for the hearing impaired. The
Operator shall comply with FCC closed captioning requirements,
47 CFR 76.606, or any successor rules and regulations thereto.

Sec. 38. Rates. At least annually, in accordance
with applicable law, or at any time upon written request from
the City, the Operator shall file with the City a complete
schedule of rates and charges. During the term of this
Franchise, and in accordance with applicable law, the Operator
shall provide thirty (30) days prior written notice to the City
and subscribers of any change in its published rates and
charges.
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comply with material conditions of the Franchise, and set forth a
cure period of no less than thirty (30) days. During the cure
period, the Operator will be allowed to rectify the alleged
improper condition, to respond to the City contesting the
assertion of noncompliance, or, in the event that by the nature
of default such default cannot be cured within the period set by
the City, initiate reasonable steps to remedy such default and
notify the City of the steps being taken and the projected date
that they will be completed.

(2) If the Operator fails to respond to the notice of
non-compliance from the City in accordance with the procedures
set forth above, or in the event that the alleged default is not
remedied within the cure period, or the City believes the remedy
proposed by the Operator is unreasonable and the City intends to
continue its investigation into the default, then the City shall
schedule a public hearing. The City shall provide the Operator
at least ten (10) days prior written notice of the hearing, which
specifies the time, place and purpose of the hearing, and provide
the Operator the opportunity to be heard.

Sec. 42. Penalties. If the City determines that the
Operator is not in compliance with any material provision of the
Franchise, the City may elect to:

(1) Seek specific performance of any provision, which
reasonably lends itself to such remedy, as an alternative to
damages; or

(2) Impose monetary penalties as specified in Des
Moines Municipal Codes (DMMC) .

(3) Monetary penalties may be assessed retroactive to
the date that notification was provided to the Operator in such
cases where the Operator has been non-responsive in correcting
the situation or in the case of flagrant violations. If payment
of any of these penalties is delinquent by three (3) months or
more, the City may require partial or total forfeiture of the
performance bond or other surety.

(4) Nothing in this Franchise shall be construed as
limiting any remedies that the City may have, at law or in
equity, for enforcement of this Franchise.
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hearing, the City Council shall determine whether to revoke the
Franchise and declare that the Franchise is revoked; or establish
monetary damages, penalties, lesser sanction and cure,
considering the nature, circumstances, extent and gravity of the
violation, based upon the record of the legislative hearing.

If the City determines that the Franchise is to be revoked, the
City shall set forth the reasons for such a decision and shall
transmit a copy of the decision to the Operator. The Operator
shall be bound by the City’s decision to revoke the Franchise
unless it appeals the decision to a court of competent
jurisdiction within thirty (30) days. The Operator shall be
entitled to such relief as the Court may deem appropriate.

Sec. 46. Removal and abandonment of facilities. In
the event that the use of any part of the cable system is
discontinued for any reason for a continuous period of twelve
(12) months, or in the event such cable system equipment or
facilities have been installed in any public ways or rights-of-
way without complying with the requirements of this Franchise or
other City ordinances, or the Franchise has been terminated or
has expired, upon receiving ten (10) business days prior written
demand from the City, the Operator shall promptly remove, at its
expense, such affected equipment or Facilities, other than any
which the City may permit to be abandoned in place, from the
public ways of rights-of-way. Said removal shall be completed
within one-hundred eighty (180) days from receipt of the City's
written demand. In the event of such removal, the Operator shall
promptly restore the public ways or rights-of-way from which such
property has been removed to a condition satisfactory to the
City. Any affected equipment or facilities of the Operator
remaining in place one-hundred eighty-one (181) days after the
termination or expiration of the Franchise, and upon written
notice from the City, shall be considered permanently abandoned.
The City may extend such time not to exceed an additional ninety
(90) days with prior written request from the Operator, such
request shall not be unreasonably withheld. Any equipment or
facilities of the Operator that the City allows to be abandoned
in place shall be abandoned in such manner as the City shall
prescribe. Upon permanent abandonment of the equipment or
facilities of the Operator in place, the equipment or Facilities
shall become that of the City, and the Operator shall submit to
the City Clerk an instrument in writing, to be approved by the



Jeyl sijusweaainbex pojelsax ssIyoueilg Aue 103 sSsusdxs Aue burtaanout
03 I0Tadg *s3sod Burstyoueay TeUISIXH 6y -oo8

-sxojexado syl Aq suxoq a9 [IeYS sssdoad

2yl Y3aTm Dpo3eIdosse 13soo  Auy ‘sjuswsburixe o2s3y] burpiebax
93ex3Tqae o3 uodn palied o Aew ‘paieme JO 33ndsTIp JO SI9sED UYONS
Ul ‘TIOoUNO) SYlL ‘szojexsdo syl USoMISq ATIDSITIP S[pew S TIeuUsS
sjusweaxbe uUOT]O9UUODISIUT SSI{YL ‘axtnbax Aew ‘UOTIOSUUODIDIUT

oyl burtptaocxd ‘xojeasdp sU3l 3BYI SUOCTITPUOD puUER SWI9®] STJRUOSESI
Aue 03 3o0algns ‘Joj3easdp Syl YITM ‘3SO0D ITSY] e JOSUUODISIUT
T1eys sxojexado TrRUOTIIPPE ‘STauUuLyYD SS900® 39s9y] opraocad o3
Ispxo ul -xojexadp 8yl JO SISQIIOSANS |BYJ 03 STgelrear ATjusiand
(s) Teuuey) ss°900Y HAJ TIe =2pTaocad T[reys sxojexado TeUOTIATPPY

-Aue JT ‘sI9qIIOSONS UT S9SLSIOUT
Teauswaxout uodn poseq o TT™M sjusuwded yons -gx03exado
juenbesqns yons Aq pIoYy saaqraosqns  Jo  Isqunu Syl uodn
peseq ‘xojexadp oyl Kg poIngrIjuod junowe 3Yyj o031 Treuorjxodoad
Junowe ue A3T) 9yl o3 Aed T1T1eys sxojeasdo AJusnbssgns yons
‘SSTUYDURII papIeme I93B] UYdes JO jueib oyl JO AxesIsATuue 93Ul UQ

‘sasuadxe IeTIWIS pue
sbutpTIng TedIoTunw O3 PITILISUT STAedD JusTeaInbs JI0 [eUOT]1O8ITP
-Tq ‘S3S0D HIOMISN TRUOTINITISUI PUR SS900L se  ssanjesy
yons 03 PI3JITWIT 30U SI' Ing 9IpnIour AW S3IS0D 9S9YL - x03ex9d0
°y3l Aq pe3Ingraluod S180D 03 Tenbs ATTeuorixodoid Jjunowe
ue A3TD 9ya o3 Aed saojzexsado jusnbasqgns yons eyl =2a1Ttnbsx TTeys
A3TD 9yl ‘pojueab bursg ssSsSIyYoURIgZ SIO0W IO SUO JO JUSAD Y)Y
ur *SUOT3INQTIIJUOD OTIATD JO uoTjezTTenbd g8y ‘- oesg

T I9AS0S3eUYM ISUURW
Aue utT A3TD SY3 pulq o3 Io AJTID 9SY3 JO Lweu [yl ul IO Jo JTey=q
uo AJTTIIsuodssi I0 UOTJIeHITO Aue 23B2ID IO dunsse 03 AjTIoyane
1o 3ybtx porrdwut x0 sseadxs Aue psjueab jou sT xoj3eaado SYlL
"xoa90s3eym osodand Aue 103 A3TD Syl JO aarjejussaadsa [ebar Io
Jqusbe ay3 ST xojeasdQ syl eyl spTaoid 03 pPSNIISUOD =90 JouU [Teys
9sTyoueId STIYL *sxojoexjuoo juspuadspur ‘LY °o°eg

‘meT
TexspoaJ IO 93e3S I9pun SISTITTTIOeI I10 juawdinbs s3T JO juswuopuede
Axejunioaut ue I03 Uuorjesusdwod 03 s3ybrtax  s,xojexsdpo oyl
S3TWTIT IO s3093Je butobsiol ay3j JO SuoN "S9T3TTIoeI X0 juswdinbe
yons 3Jo drysasumo ay3 A3JID =Yyl 03 buraasisueal ‘Asuxolly A3TD

JO T¢ Sbed
"ON =20UrUTIPIO



Ordinance No.
Page 32 of

would be treated as an external cost passed through to
subscribers under applicable federal 1law, the Operator shall
notify the City of its intent to exercise its right and the

amount to be passed through to subscribers. The Operator’s
annual rate filing with the City shall constitute notice and
fulfill this requirement. The City may waive the Franchise

related requirement if, in the City's opinion, the increase in
rates would be a burden on subscribers.

Sec. 50. Franchise non-transferable.

(1) The cable system and this Franchise shall not be
sold, assigned, transferred, leased, or disposed of, either in
whole or in part, either by involuntary sale or by voluntary
sale, merger, consolidation, nor shall title thereto, either
legal or equitable, or any right, interest, or property therein
pass to or vest in any person or entity without the prior written
consent of the City, which consent shall not be unreasonably
withheld.

(2) The Operator shall promptly notify the City of any
actual or proposed change in, or transfer of, or acquisition by
any other party of control of the Operator. The word "control"
as used herein is not 1limited to majority stockholders but
includes actual working control in whatever manner exercised. A
rebuttable presumption that a transfer of control has occurred
shall arise on the acquisition or accumulation by any Person or
group of persons of ten percent (10%) of the shares or the
general partnership interest in the Operator, except that this
sentence shall not apply in the case of a transfer to any person
or group already owning at least a ten percent (10%) interest of
the shares or the general partnership interest in the Operator.
Every change, transfer or acquisition of control of the Operator
shall make this Franchise subject to cancellation unless and
until the City shall have consented thereto.

(3) The parties to the sale or transfer shall make a
written request to the City for its approval of a sale or
transfer and furnish all information required by 1law and the
City.

(4) The City shall render a final written decision on
the request within one-hundred twenty (120) days of the request,
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Sec. 51. Insurance.
(1) General requirement. The Operator must have

adequate insurance during the entire term of this Agreement to
protect against claims for injuries to persons or damages to
property which in any way relate to, arise from, or are connected
with this Agreement or involve the Operator, its agents,
representatives, contractors, subcontractors and their employees.

(2) Insurance 1limits. The Operator must keep
insurance 1in effect during the 1life of the Franchise in the
following insurance limits:

(a) Comprehensive general 1liability insurance
with limits not less than:

(1) Two million dollars ($2,000,000) for
bodily injury or death to each person;

(i1) Two million dollars ($2,000,000) for
property damage resulting from any one accident; and

(1ii) Two million dollars ($2,000,000) for
all other types of liability.

(b) Automobile 1liability for owned, non-owned
and hired vehicles with a 1limit of three million dollars
($3,000,000) for each person and three million dollars

($3,000,000) for each accident.

(c) Employer's 1liability: two million dollars
($2,000,000) .
(d) Workers' compensation within statutory
limits.
(3) Each policy shall provide that the insurance shall

not be canceled or materially changed so as to be out of
compliance with these requirements without thirty (30) days'
written notice first provided to the City. If the insurance is
canceled or materially altered so as to be out of compliance with
the requirements of this subsection within the term of this
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(2) Before any draws are made on the Franchise
performance bond, the City Manager or designee shall give written
notice to the Operator:

(a) Describing the act, default or failure to be
remedied, or the damages, cost or expenses which the City has
incurred by reason of the Operator’s act or default;

(b) Providing a reasonable opportunity for the
Operator to first remedy the existing or ongoing default or
failure, if applicable;

(c) Providing a reasonable opportunity for the
Operator to pay any moneys due the City before the City draws on
the Franchise performance bond, if applicable;

(d) That the Operator will Dbe given an
opportunity to review the act, default or failure described in
the notice with the City Manager or designee.

(3) The Operator shall replace the Franchise
performance bond within fourteen (14) days after written notice
from the City Manager or designee that there is a deficiency in
the amount of the Franchise performance bond.

Sec. 54. General provisions.

(1) Entire Agreement. This Franchise contains all of
the agreements of the parties with respect to any matter covered
or mentioned 1in this Franchise and no prior agreements or
understandings pertaining to any such matters shall be effective
for any purpose.

(2) Modification. The provisions of this Franchise
may be amended or added to by the mutual agreement of both of the
parties. Provided, however, that such modifications shall not be
effective until approved by the Council via ordinance and such
modification is accepted by the Operator.

(3) Full force and effect. Any provision of this
Franchise which is declared invalid, wvoid or illegal by a court
of competent jurisdiction shall in no way affect, impair, or
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herein, unless specifically directed otherwise herein. Any
notice so posted in the United States mail shall be deemed
received three (3) days after the date of mailing.

(8) Captions. The respective captions of the sections
of this Franchise are inserted for convenience of reference only
and shall not be deemed to modify or otherwise affect in any
respect any of the provisions of this Franchise.

(9) Time of essence. Time is of the essence of this
Franchise and each and all of its provisions in which performance
is a factor.

(10) Remedies not exclusive. Subject to applicable law
any remedies provided for under the terms of this Franchise are
not intended to be exclusive but shall be in addition to all
other remedies available to the City at law, in equity or by
statute.

(11) Force majeure. The Operator shall not be held in
default under, or in noncompliance with, the provisions of this
Franchise, nor suffer any enforcement or penalty relating to
noncompliance or default, where such noncompliance or alleged
defaults occurred or were caused by circumstances reasonably
beyond the ability of the Operator to anticipate and control.
This provision includes work delays caused by waiting for utility
providers to service or monitor their utility poles to which the
Operator’s cable system is attached, as well as unavailability of
materials and/or qualified labor to perform the work necessary,
provided the Operator has made a reasonable effort to obtain the
necessary labor and materials. Furthermore, the parties hereby
agree that it is not the City’s intention to subject the Operator
to penalties, fines, forfeitures or revocation of the Franchise
for violations of the Franchise where the violation was a good
faith error that resulted in no or minimal negative impact on the
subscribers within the franchise area, or where strict
performance would result in practical difficulties and hardship
to the Operator which outweigh the benefit to be derived by the
City and/or subscribers.

(12) Severability. If any section, sentence,
paragraph, term or provision hereof is determined to be illegal,
invalid, or unconstitutional, by any court of competent
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ATTEST:

City Clerk
Published:

Effective Date:

DRAFTORD:03-032FinalDraft
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(3) any State or any franchising
authority from enacting or enforcing any consumer
protection 1law, to the extent not specifically
preempted herein; or

(4) the establishment or enforcement of
any State or municipal law or regulation concerning
customer service that imposes customer service
requirements that exceed, or address matters not
addressed by, the standards set forth in section
(c) of this rule.

(c) Effective July 1, 1993, a cable operator
shall be subject to the following customer service
standards:

(1) Cable system office hours and
telephone availability-

(A) The cable operator will
maintain a local, toll-free or <collect call
telephone access line which will be available to
its subscribers 24 hours a day, seven days a week.

(1) Trained company
representatives will be available to respond to
customer telephone inquiries during normal business
hours.

(ii) After normal business
hours, the access line may be answered by a service
or an automated response system, including an
answering machine. Inquiries received after normal
business hours must be responded to by a trained
company representative on the next business day.

(B) Under normal operating
conditions, telephone answer time by a customer
representative, including wait time, shall not
exceed thirty (30) seconds when the connection is
made. If the call needs to be transferred,
transfer time shall not exceed thirty (30) seconds.
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specific time or, at maximum, a four-hour time
block during normal business hours. (The operator
may schedule service calls and other installation
activities outside of normal business hours for the
express convenience of the customer.)

(D) An operator may not cancel an
appointment with a customer after the close of
business on the business day prior to the scheduled
appointment.

(E) If a cable operator
representative is running late for an appointment
with a customer and will not be able to keep the
appointment as scheduled, the customer will be
contacted. The appointment will be rescheduled, as
necessary, at a time which is convenient for the
customer.

(3) Communications between cable
operators and cable subscribers-

(A) Notifications to subscribers-

(1) The cable operator
shall provide written information on each of the
following areas at the time of installation of
service, at least annually to all subscribers, and
at any time upon request:

(i) products and
services offered;

(ii) prices and
options for programming and conditions of
subscription to programming and other services;

(1ii) dinstallation and
service maintenance policies;

(iv) instructions on
how to use the cable service;
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(ii) the return of the
equipment supplied by the cable operator if service
is terminated.

(D) Credits- Credits for service
will be issued no later than the customer's next
billing cycle following the determination that a
credit is warranted.

(4) Definitions-

(A) Normal Business Hours- The
term "normal business hours " means those hours
during which most similar businesses 1in the
community are open to serve customers. In all
cases, '"normal business hours" must include some
evening hours at least one night per week and/or
some weekend hours.

(B) Normal Operating Conditions-
The term "normal operating conditions" means those
service conditions which are within the control of
the cable operator. Those conditions which are not
within the control of the cable operator include,
but are not limited to, natural disasters, civil
disturbances, power outages, telephone network
outages, and severe or unusual weather conditions.
Those conditions which are ordinarily within the
control of the cable operator include, but are not
limited to, special promotions, pay-per-view
events, rate increases, regular peak or seasonal
demand periods, and maintenance or upgrade of the
cable system.

(C) Service Interruption- The
term ‘"service interruption" means the loss of
pictures or sound on one or more cable channels.
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Special Purpose Districts

Water District 54, 922 S. 219th, Des Moines, WA 98198

Highline District Schools

Mt. Rainier High School, 22450 19th Ave. S., Des Moines, WA 98198
Pacific Middle School, 22705 24th Pl. S., Des Moines, WA 98198
Parkside Elementary School, 2104 S. 247th, Des Moines, WA 98198

Midway Elementary School, 22447 24th Ave. S., Des Moines, WA
98198

Des Moines Elementary School, 22001 9th Ave. S., Des Moines, WA
98198

Olympic Elementary School, 615 S. 200th St., Des Moines, WA 98148

North Hill Elementary School, 19835 8th Ave. S., Des Moines, WA
98148

Woodmont Elementary School, 26454 16th Ave. S., Des Moines, WA
98198

Colleges

Highline Community College, 2400 S. 240th St., Des Moines, WA
98198
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Legislative History - Cable TV Franchise
From March 1990 Page 2

April 13, 2000
e Ordinance No. 1259 amending Ord. No. 844 to extend for up to 120 days the non-
exclusive franchise currently held by AT&T through Ordinance No. 844, adopted April 12,
1990 to construct, install and operate, repair, etc.

August 10, 2000
¢ Ordinance No. 1269 amending Ord. No. 844 to extend through December 31, 2000, the
non-exclusive franchise currently held by AT&T through Ordinance No. 844, adopted on
April 12, 1990 to construct, install and operate, repair, etc.

November 9, 2000
e Ordinance No. 1274 amending Ord. No. 844 to extend through February 28, 2001 the
non-exclusive franchise currently held by AT&T through Ord. No. 844, etc.

e Ordinance No. 1275 amending Title 20 of DMMC to include definitions relating to
provision of cable television services & establishing the conditions, requirements,
obligations, duties of construction, maintenance & operation of cable franchises within the
City, etc. . . . AND repealing Ord. No. 843.

April 12, 2001
¢ Ordinance No. 1281 amending Ord. No. 844 to extend through June 30, 2001 the non-
exclusive franchise currently held by AT&T through Ord. No. 844, adopted on April 12,
1990, to construct, install and operate, repair, etc.

August 9, 2001
e Ordinance No. 1285 amending Ord. No. 844 to extend through October 31, 2001 the
non-exclusive franchise transferred to AT&T pursuant to Res. 859, to construct, install and
operate, repair, etc.

February 28, 2002
e Ordinance No. 1300 amending Ord. No. 844 by extending through December 31, 2002
the non-exclusive franchise transferred to AT&T pursuant to Res. No. 859, to construct,
install and operate, repair, etc.

July 11, 2002
e Resolution No. 932 relating to cable communication franchises and the merger of cable

communications corporations. (AT&T Comcast)
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Des Moines City Council Minutes
June 26, 2003 Page 2

= Allocate $250,000 to the Airport Communities Coalition;

= Increase cost savings and efficiencies by eliminating the police officer presence at the
Council meetings; and

= Restructure or cancel the Finance and Economic Committee.

Mr. Feuerstein said that he had attended eight meetings of the Finance and Economic Committee
and felt that most of the time was spent with staff educating Council. He said that staff’s time
would be better spent doing other tasks.

Scott McFarlane, 26906 10" Avenue South
Mr. McFarlane stated his belief in fair government and that elected officials should listen to the
voters and follow the voters’ wishes. He said that the voters did not need to be right but needed
to be followed. Mr. McFarlane filed an application for an initiative petition and the filing fee
with the clerk. The initiative petition asked that the following question be put before the voters:

“Shall the City of Des Moines be prohibited from spending city taxes or other resources
trying to stop the third runway?”

Rick Edwards, 909 South 278"
Mr. Edwards asked Council to reconsider his building permit for a gate. He gave a copy of the
Hearing Examiner’s findings, conclusions and decision regarding the issue to the clerk for
distribution to Council. Mr. Edwards said that he would file an appeal for damages if Council
did nothing. He asked Council to review the materials and contact him if they did not agree with
his position.

City Manager Piasecki suggested that Council place the item on a future agenda, possibly the
agenda of July 17, 2003. He noted that staff was currently developing options and criteria for the
issue and identifying associated impacts. City Manager Piasecki informed Council that the City
Attorney was attempting to contact Mr. Edwards’ attorney. He noted that Council could declare
a moratorium to allow them time to develop a thoughtful solution to the issue.

In response to Councilmember Sherman’s questioning, Assistant City Attorney Brown
confirmed that Mr. Edwards could file a place-holding appeal. He noted that two distinct issues,
contractual and legislative, were identified in the Hearing Examiner’s findings.

Denny Burhou, 26826 15™ Avenue South
Mr. Burhou asked that a fish scale and a board to record the biggest catch of the day be installed
on the Marina fuel dock. Mr. Burhou informed Council that individuals had volunteered to
provide the scale and the board. The board would generate community spirit and create good
will.

City Manager Piasecki asked Mr. Burhou to meet with the Harbormaster to arrange for the
installation of the equipment.

Jeanne Moeller, 22211 Cliff Avenue South
Ms. Moeller stated that she was pleased with the manner in which Council had solved problems
and encouraged them to continue to work together. In regard to the proposed Waterland Festival
resolution, Ms. Moeller asked that the music stage be turned so that the music was projected
toward the water rather than toward the residences.
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Des Moines Youth Football
City Manager Piasecki announced that Des Moines Youth Football would use Parkside
Elementary School’s field this year.

Steven J. Underwood Golf Tournament
City Manager Piasecki reported that the Steven J. Underwood Memorial Golf Tournament would
be conducted July 11, 2003.

Response to Comments from the Public — Bob Pond
City Manager Piasecki informed Council that Interim Chief of Police Tucker had met with Mr.

Pond regarding his concerns and had discussed the issues with the apartment owners. Interim
Chief of Police Tucker would continue addressing the issues.

CONSENT CALENDAR was read by Deputy City Clerk Chaufty.
1. Motion is to approve the special and regular minutes of June 5, the special minutes of June 9,
10 and 11, and the special and regular minutes of June 12, 2003.
2. Findings: Vouchers audited and certified by the auditing officer as required by RCW
42.24.080, and those expense reimbursement claims certified as required by RCW 42.24.090,
have been recorded on a listing which has been made available to the City Council.
Motion: As of this date the Des Moines City Council, by unanimous vote, does approve
for payment those vouchers and payroll transfers included in the above list and further
described as follows:
Claim checks #90000 through #90154 & electronic fund transfers in the total
amount of $445,459.62
Payroll fund transfers in the total amount of $369,207.13

4. Motion is to confirm Mayor Steenrod’s appointment of Debbie Malo to a vacant position on
the Des Moines Senior Services Advisory Committee expiring December 31, 2003.

5. Motion is to approve the Interlocal Cooperative Agreement to Provide Law Enforcement
Mutual Aid and Mobilization between the Cities of King County, University of Washington
Police and King County, and to authorize the City Manager to finalize and sign the Interlocal
Agreement substantially in the form as submitted.

LW L1y £y ek e

7. Motion is to approve the “Consent Judgment & Decree of Appropriation” in King County
Superior Court Cause No. 02-2-33124-6 KNT and to authorize the City’s retained counsel to
approve said Judgment and Decree and present it to the court, for approval and entry,

substantially in the form as submitted.
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allow for future growth. Harbormaster Dusenbury explained that the Marina Electrical Upgrade
Study compiled potential projects and provided cost estimates for those improvements. He
confirmed that the consultant was qualified to provide power and fire suppression design
services.

Councilmember Thomasson questioned whether the power utility should pay for the
construction.

City Manager Piasecki said that, if desired, Council could establish a new utility fund and set up
the utility during the budget process.

MOTION was made by Councilmember Thomasson and seconded by Mayor Pro Tem Benjamin
to table the subject until the July 10, 2003 meeting.

Councilmember Thomasson asked that staff clarify the scope of the package at that time.

VOTE ON MOTION: Motion passed unanimously.

Committee Reports
As she was not comfortable with the current level of communication provided by committee
reports, Mayor Steenrod said that she would distribute a memorandum to the Councilmembers
recommending that committee meeting be conducted at a time that Councilmembers and the
public can attend. She said that the committee chairs needed to do a better job communicating
the work of their committees during the Board and Committee Report section of the meeting.

Update Agreement for Use of a Pedestrian Overpass Crossing Public Air Space (Des Moines Square)
Councilmember Thomasson said that he had pulled the item as he felt Sections 11 and 12 needed
more work. He recommended that the right-of-way language also be updated. Councilmember
Thomasson questioned what assurance Council had that the agreement would be renewed in five
years. He asked whether the City could collect a payment for the back fees. Councilmember
Thomasson recommended that Council table the issue. He suggested that the item go through
the Public Safety and Transportation Committee.

City Manager Piasecki announced that staff would remove the item from the agenda. The Public
Works Director and City Attorney were directed to address the identified issues and bring the
item back to Council in a few weeks.

OLD BUSINESS

Draft Resolution No. 03-176 Authorizing 2003 Waterland Festival Beer Garden
In keeping with Council’s prior direction, City Manager Piasecki stated that the proposed
resolution required the Chamber of Commerce to contribute one-third of the net proceeds from
the Waterland Pub to the city to help defray the overall costs for policing the event and
encouraged them to begin examining alternative events to the beer garden for future festivals.

MOTION was made by Mayor Pro Tem Benjamin and seconded by Councilmember Sheckler to
adopt Draft Resolution No. 03-176, amending Resolution No. 951 and permitting the Chamber
of Commerce to conduct the “Waterland Pub” during the 2003 Waterland festival, subject to
conditions set forth in the resolution; requiring the Chamber to give one-third of the net revenue
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MOTION was made by Mayor Pro Tem Benjamin and seconded by Mayor Steenrod to adopt
Draft Ordinance No. 02-177.

Councilmember Thomasson said that he had asked the Mayor to revise the agenda to allow
Council to handle New Business, Item No. 2 first.

MOTION was made by Councilmember Thomasson and seconded by Councilmember Sheckler
to table the subject until action was taken on New Business, Item No. 2.

Mayor Pro Tem Benjamin said that New Business, Item No. 2 was important but just one issue
before Council. He asked Council to not hold the other business of Council hostage.

Councilmember Thomasson responded that his intent was to insure that the full business of
Council was addressed.

VOTE ON MOTION: Motion passed, 4-2, with Mayor Steenrod and Mayor Pro Tem
Benjamin opposed.

PUBLIC HEARING

Final Assessment Roll for LID No. 1-97-9 - 4" Place South Right-of-Way
Public Works Director Heydon displayed a map of the LID area.

Assistant City Manager Loch distributed copies of the previous related agenda packets to
Council.

Public Works Director Heydon informed Council that the street had been developed under King
County. It was a dirt road that experienced considerable flooding during the winter. An LID had
been formed to improve the street. The LID included the paving of 28’ of the street, the
formation of 5 gravel shoulders and the installation of a trunk line to reduce flooding. The cost
of the LID improvements was split between twelve properties. The final cost was less than the
initial estimate.

Finance Director Henderson informed Council that the City intended to finance the debt
internally at approximately a 4.1% interest rate. There was a thirty-day pre-payment period in
which owners could pay the total assessment and avoid interest. She noted that three protest
letters had been received and staff was seeking resolution to them. She recommended that
Council continue the hearing to the July 10, 2003 meeting.

Finance Director Henderson distributed the protest letters.

Mayor Steenrod opened the public hearing and read the rules for conducting a hearing. She
noted that the hearing was a quasi-judicial matter and explained that the Appearance of Fairness
Doctrine applied. She inquired of Council as to whether any potential conflicts existed.

No potential conflicts were identified.

Mayor Steenrod administered an oath to the speakers to testify to the truth.
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issue forward so that it might be addressed with the intention of returning to the tabled items
later in the same meeting. Councilmember Sheckler said that the appeal was legitimate. He felt
that the issue had been delayed too long. He noted that the first discussion with the Port of
Seattle would occur July 9, 2003 and he felt that it was imperative that Des Moines be
represented.

Councilmember Thomasson stated that the Council Rules were adopted as a supplement to
Roberts Rules of Order. He noted that the Council Rules state that if three Councilmembers
desire an issue to be placed on the agenda, it became part of the agenda. Councilmember
Thomasson said that his intent was not to stop business but to insure that all business was
addressed. He said that he had asked the Mayor prior to the meeting to address the ACC funding
issue first in order to avoid a public confrontation.

At 10:15 p.m., motion was made by Councilmember Thomasson and seconded by Councilmember
Sheckler to extend the meeting to midnight in order to insure New Business, Item No 2 was dealt with.

VOTE ON MOTION: Motion failed, 4 — 2, with Mayor Steenrod and Mayor Pro Tem Benjamin
opposed. (Editor’s Note: Motion to extend the meeting requires a ¥: majority.)

Mayor Pro Tem Benjamin said that the City had a number of issues before them and the proper
context was required. As a councilmember, he promised to look out for all issues. He said that
the ACC issue has been divisive to Council.

Mayor Steenrod said that when someone tells her to vote for something so that her attorney fees
will be paid, it is extortion. She stated that she votes her conscience without regard for personal
impacts. Since an initiative regarding the issue had been filed, Mayor Steenrod felt it was
premature to take action. Mayor Steenrod said that she had met with the Port and understood
that there would be no lawyers present nor any negotiations discussed at the July 9, 2003
meeting. She questioned why the City should be present. Mayor Steenrod said that Council had
voted to cut funding, not withdraw from the ACC. She questioned why Des Moines was unable
to participate in the ACC since the Highline School District was allowed to. Mayor Steenrod
said that the Tukwila City Council had recently turned down a request by ACC for $50,000 of
additional funding. (Editor’s Note: On June 27, 2003, Mayor Steenrod provided information
stating that Tukwila had in fact approved the request for $50,000. She asked that her
misstatement be corrected in the minutes.)

Mayor Steenrod informed Council that the Port of Seattle had indicated that it was okay for a
Des Moines’ representative to attend the discussions. She said that a meeting was not a good
reason to pass the issue.

Councilmember White said that ACC funding was more than just a political issue as the third
runway would affect the quality of life for Des Moines’ residents. Councilmember White said
that she had ran for office while supporting the efforts of the ACC. She stated her belief that the
City should not have broken the coalition and that it was important for Des Moines to be at the
negotiation table. Councilmember White voiced support for restoring ACC funding.

VOTE ON MOTION TO APPEAL: Motion passed, 4 — 2, with Mayor Steenrod and Mayor
Pro Tem Benjamin opposed.
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other cities made payments at later dates and did not negotiate an amended agreement or adopt a
special exhibit to the current agreement.

Stuart Creighton, Chairman of ACC and Normandy Park City Councilmember, informed
Council that Des Moines is currently a member of ACC but because of non-payment is a
member in suspension. He advised that the ACC Executive Committee took no formal action to
remove Des Moines from ACC and has received no formal request from Des Moines to be
removed.

Upon questioning by Councilmember Sherman, Mr. Creighton stated that should Des Moines
pay the $150,000 to ACC, then Des Moines would be a member of ACC in good standing. He
further noted that it is not unusual for member cities to pay late or make payment installments
through duly passed motions. He also advised that the $150,000 payment from Des Moines
would be enough funding to move forward on the three legal actions currently pending regarding
the 3" runway, and that will run concurrently.

City Attorney Marousek advised that it is her legal opinion that Des Moines is not required to re-
sign an agreement with ACC and the current agreement is still in effect.

Mayor Steenrod expressed concern with parts of the agreement as the scope appears to be more
than just the 3™ runway and includes regional transportation issues.

Upon questioning, City Attorney Marousek advised that the agreement with ACC cannot be part
of tonight’s discussion as it was not listed as an agenda item for this special meeting.

VOTE ON MOTION: Motion passed 4 to 2 with Mayor Steenrod and Councilmember Petersen
voting NO.

Selection of City Representative to ACC
MOTION was made by councilmember Thomasson, seconded by Councilmember Sherman and
passed unanimously, that Councilmember Sheckler be appointed the City’s representative to
ACC with Councilmember White appointed as alternate.

Selection of City Representative for July 9. 2003 Meeting Between ACC and the Port of Seattle
MOTION was made by Councilmember Sherman, seconded by Councilmember Thomasson,
that ACC Representative, Councilmember Sheckler, be appointed to represent the City at a
meeting between ACC and the Port of Seattle scheduled for July 9, 2003. Motion passed
unanimously.

ADJOURNMENT
At 8:06 p.m. MOTION was made by Councilmember Thomasson, seconded by Councilmember
Sherman and passed unanimously, to adjourn.

Respectfully submitted,

Denis Staab
City Clerk
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Discussion:

The Pacific Highway South Redevelopment Project has been advertised and we are in the
process of awarding the construction contract. Both an Appraisal and an Appraisal Review
have been done for this slope easement.

Robert G. and Anna M. Bjorneby are owners of Jackson Business Park at 22201 Pacific
Highway South, and have agreed to sell a 9,157 square foot permanent slope easement from
their property at a purchase price of $14,021. Upon approval, staff will proceed with closing.

The easement is needed for a slope and retaining wall along the right of way for the Pacific
Highway South Project.

Alternatives:

There are no viable alternatives that would not result in considerable alteration to the project
design and as well as delay, causing increased costs to the project.

Financial Impact:

The purchase prices are consistent with federal, state and city guidelines regarding appraisals
and other pertinent factors involved in valuing property in the affected area. This price is
within the current project budget.

Recommendation/Conclusion:

Staff recommends this motion be approved to ensure that the Pacific Highway South project
stays on schedule.

Concurrence:

The Legal Department and City Manager are kept apprised of negotiations and approve all
paperwork as required. When specific issues come up that require input by Community
Development, we solicit their input. This is a joint effort to improve the conditions along Pacific
Ridge.

p:\users\linda\doc\A genda\2003\Pac Hwy
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, (i) Right of Entry. Buyer, its agents and its
contractors, shall be entitied to reasonable access to the Property at any time
during the Period of Examination and, if Buyer decides to purchase the Property,
prior to closing, to conduct its studies. Buyer may disturb the Property as may be
required for its tests and studies on condition that to the extent possible such
tests and studies shall be nondestructive. Buyer shall indemnify and hold Seller
harmless from any liability arising out of Buyer's negligent performance of such
tests and studies. However, it is specifically agreed that Buyer shall not be
responsible for any cleanup costs, claims, liabilities, or obligations relating to any
hazardous waste contamination at the Property that Buyer may uncover during
its pre-closing inspections, and Sellers shall indemnify and hold Buyer harmless
from any such costs, claims, liabilities, or obligations. The obligations set forth in
this section shall survive expiration or termination of this Agreement.

(b) Seller's Warranties. The continuing truth and
correctness of Seller's representations and warranties contained in this
Agreement, and the timely performance by Seller of Seller's covenants, and
delivery by Seller to Buyer of all documents or instruments required hereunder.

(c) Title and Survey. Buyer's acceptance of title and
the survey pursuant to section 5 of this Agreement. Buyer, at any time or times
on or before Closing, at its sole election, in order to close, may waive any of the
conditions to its obligations hereunder, but any such waiver shall be effective
only if contained in a writing signed by Buyer and delivered to Seller.

4, Title.

(a) Title Commitment. Buyer shall, at Buyer's sole
cost and within five (5) days of the mutual execution of this Agreement, order a
Preliminary Title Report from Pacific Northwest Title Company, to be delivered
directly to Buyer (the "Report"), for the Property together with copies of all
documents supporting exceptions (the "Exceptions”) set forth in the Report.
Buyer may, at Buyer's sole cost and expense, order an ALTA survey of the
Property, certified to Buyer and Title Company, having all corners marked and all
other easements and utilities delineated in the Survey (the "Survey"). After
execution of this Agreement, Seller shall not alter the condition of title except as
to remove any defects of title.

(b) Title Exceptions. Buyer shall have thirty (30)
calendar days from receipt of the Report and any Survey within which to give
written notice to Seller of Buyer's disapproval of any Special Exceptions. For
purposes of this Agreement, "Special Exceptions” means the special exceptions
to title set forth in the Preliminary Title Commitment or the Survey, which relate to
restrictions, conditions, defects or other matters, which would interfere with
Buyer's intended use of the Property. The written notice shall state with
specificity those Special Exceptions to which objection is being made. Buyer's
failure to specifically enumerate such Special Exceptions within such written
notice or Buyer's failure to provide such written notice shall be conclusively



pue JIABpIY Xe | asiox3 aje)s] [eay BuiAuedwoooe ue yym
1ay}abo) Auadolid ayy Joy 19Ang 0y siqejdedsoe aouejsqns pue wloy ut ‘(,pead.
ay) uqyx3 juswsesey adojs v (V)

quaby BuIsolD Yim moios3 oyl Jisodap pue 83ndaxa A|np jleys 19|[eS ‘M09S
JO 8s0[D J0 9je( 9y} 81ojaq J0 UuQ “I3j|eS 0]

‘'sjuawnoso( Huiso|s Jo ysodaqg (q)

‘Auedwon )L ypm pajsodap usaq sAey spuny pue
SjUSWINJOP || pue Adljod aptL ay) anssi 0} uoisod e ul si Auedwo) o usym
Auedwo) sl 2y} yum (,Mm01083, 8Y)) mo1ass ue ybnoiy) 1nodo jeys juewsalby
sles pue aseyoind siyr buisolD "MO12ST (e)

"Bursoid ‘S

‘uiasay pasinbal Aojjod aoueinsul a1} JO W0} 8Y) Ul suoisnjoxs pue suoideoxe
pajuud ay} Aq obeloncd woy papnoxe ssenew ssoyy pue- ‘sigeded pue
anp 1o4 jou soxe) Auedolid jeal JuaLnd Jo usl 8y} ‘1eAng Aq paAlem 1o papiwiad
suofdeoxy [eedg jdeoxa siepew | Jo Jesp pue o3y JeAng ul Apsadoid
ay) Ul }sa18)ul 93} e Buunsul 9914 8seydind 8y} JO Junowe ay} ul soueinsuj spif
10 A21j0d SJOUM(Q L0} PSPUSIXS JO PIEPUB)S UONEBIO0SSY Sfil] pueT uojbulysesn
e JoAkng o) anssi 0] Bumwwos 1o Buinssi Auedwo) ep] uodn pauolipuod
aq |eys bBuison pepiaoid teyeusisy se (JAuedwo)d epil, Jeyeuisisy)
‘Auedwon apil 1SeMUHON duioed Aq painsul eq o} uopipuod e ul Apsdold
3y} ABAUOD O} SJUBUSAOD J8j[8S “8IL JO uonlipuon (p)

‘Juswaalby SIy) ajeulus)
0} yBu S)1 JO uoIOB[e UE pawaap AJRAISN[OUOD aq (leys Bunum ul Jg|jeg 0} puodsal
0} alnjie} sgaAng “leAng o} pauwinial aq |[eys JeAng Aq paysodap Jo pied swns [je
JUSAS YoIym Ul ‘uswsaiby Siy) sjeuiws | (i) )

10 ‘99114 8seyoind ey} Ul uolnuUIWIp ou ypim suoijdeoxy |eroeds o} suoposiqo
yons o} jo9fgns Apadold s8yy aseyoind ()

Jo ‘suondaox3 1o/pue suonoafqo yons aind Aew 19||aS yoIym ui swiy
jo pouad ay) pusix@ 0} bunum ul eaiby )]

:0} uondo sy} aAeY |leys JaAng ‘ISl s1 JOASYIIUM ‘aind 1oy pouad ayj Jo pus 8y} Jo
991j)0u yons Jo AtaAep au} woly sAep (01) Us) Ulylim ‘usy} ‘eind os Jou (|im }i 1ey}
JoAng 0} 9o1j0U USHIM SIBAI[SP JBj|@S pouad yons ulypm Jo ‘suondsox3 [eradg
0] suofoelqo yons paAlem dABY 10/pue aInd 0} sjief Je|leg ‘pouad yons ulyIm
‘9] -uewywwiod ayy Buinsst Auedwo) aptl 8yl Aq paAowal 10 paAlem suondaox3
[eoadg sy} eAey 1o suofdeox3 [eradg o) suonosfqo yons aino o} Buisop
[UN @ABY [[eys Jojjes “suonaalqQ jo aing s.19jjes (0)

‘solo1jod Jaumo a9} 96B19A00 pIepuUE]sS 10§ SI9pUI] 81} JO SJUSLIHUWIWOD
ur punoj Ajueuipio pue Auowwod suondaoxe piepuels asoy} saaoidde
£qasoy 19Ang -suondeox3 |eloadg e o jeaosdde so/pue Jealem sJeAng pawissp

¢ obed
SBUIO S8 Jo AN
juswaalby ajeg pue aseyoind



Purchase and Sale Agreement
City of Des Moines
Page 4

(B) Such assignments, bill of sale,
and/or other transfer instruments, in form and substance acceptable to Buyer,
sufficient to transfer to Buyer all of Seller's right title and interest in any and all
leases contracts, licenses, or other documents or instruments relating to the

Property.

(C) An Affidavit of Non-Foreign
Status required by Title Company in connection with section 1445(e) of the
Internal Revenue Code.

(i) Buyer. On or before the Date of Close of
Escrow, Buyer shall deposit the following:

(A) FOURTEEN THOUSAND
TWENTY ONE AND NO/100ths Dollars ($14,021.00), constituting the Purchase
Price of said permanent slope easement.

(B) Additional cash in an amount
necessary to pay closing costs, title insurance, and prorations set forth herein.

(c) Closing Costs and Prorations. At Closing, Seller
shall pay all brokerage commissions. Buyer shall pay all other closing expenses,
including Escrow fees and charges, title insurance, and the cost of recording the

Easement.
(d) Procedure. Closing Agent shall close Escrow as

follows:

(i) Prepare a Real Estate Excise Tax Affidavit
showing that the sale of the Property is to a govemmental entity "made under
threat of or exercise of eminent domain", and record the Deed with instructions
for the county recorder to deliver the Deed to the Buyer; and

(i) Pay the Purchase Price to Seller, reduced
by prorations; and

(iii) Deliver the executed Affidavit of Non-
Foreign Status to Buyer; and

(iv) Forward to Buyer and Seller, in duplicate, a
separate accounting of all funds received and disbursed for each party and
copies of all executed and recorded or filed documents deposited into Escrow,
with such recording and filing date endorsed thereon.

(e) Incorporation of Escrow Instructions. This
Agreement shall serve as escrow instructions, and an executed copy of this
Agreement shall be deposited by Buyer with Closing Agent following execution
hereof. The parties may execute additional escrow instructions, provided such
additional instructions do not change the terms of this Agreement.
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includes, but is not limited to, materials and substances designated as hazardous
under any federal, state, or local act or ordinance.

(b) Seller's Representations. Seller represents that it
has not received notification of any kind from any agency suggesting that the
Property is or may be targeted as a Superfund or clean up site. Seller represents
that, Seller does not keep, use, or dispose of, and Seller has not permitted
anyone else to keep, use, or dispose of, whether permanently or temporarily, on
the Property, any hazardous waste or materials or substances, and has no
reason to believe or suspect that Seller or any other person or entity has kept,
used, or disposed of, either temporarily or permanently, any hazardous waste or
materials or substances on the Property. Except as set forth below in section
9(c), Seller represents that Seller has not conducted any test or studies fo
specifically determine whether any hazardous waste or materials or substances
existed on the Property prior to Seller's ownership or as of the date of this
Agreement.

(c) Fuel Tanks on the Property. If Sellers or Buyer
has determined that various tanks and soil and/or ground water contamination
are in existence below ground level on the Property, Sellers agree, at their sole
cost and expense, to remove the tanks and provide for all associated remediation
of any and all contaminated soils caused by the tanks or any other source to the
satisfaction of Buyer and to a level which is acceptable to the appropriate
regulating agency which is responsible for such matters. The work shall be
completed prior to closing. Sellers shall diligently pursue the completion of such
removal of such tanks and the remediation of any soil or ground water
contamination. Sellers agree to comply with all applicable laws, statutes, rules,
regulations, and ordinances in completing its work under this section. In the
event Sellers refuse to perform such removal and remediation, Buyer may
terminate this Agreement, in which event all sums paid or deposited by the Buyer
shall be returned to the Buyer.

(d) During the period of examination, Buyer shall
determine the cost of the remediation of hazardous contaminants on the
Property. If Buyer determines that the cost of such remediation is TWENTY
THOUSAND AND NO/100 DOLLARS ($20,000.00) or less, Buyer shall be
responsible for cleanup and this sale shall close. If Buyer determines that such
cost of cleanup exceeds TWENTY THOUSAND AND NO/100 DOLLARS
($20,000.00), Buyer may, at Buyer's option, terminate this Agreement, and the
Earnest Money shall be returned to Buyer.

9. Remedies.

(@) Seller's Default. In the event Seller defaults in
fulfilling its obligations under this Agreement, Buyer shall be entitled to all
remedies at law or equity including without limitation the right to enforce specific
performance of this Agreement against Seller.

(b) Buyer's Default. In the event Buyer fails, without
legal excuse, to complete the purchase, or otherwise defaults under the terms of
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Express), or three days after being deposited in the United States Mail first class,
postage prepaid and addressed as follows:

(a) Seller's Addresses:

Mr. and Mrs. Robert G. Bjorneby
1265 South 188" Street
Seattle WA 98148

(b) Buyer's Address:

City of Des Moines
21630 11th Avenue South
Des Moines, WA 98198

The foregoing addresses may be changed by written notices to the other party as
provided herein.

13. Time. Time is of the essence in every provision herein
contained.
14. Seller's Period of Acceptance. Seller shall have twenty-one

(21) days from the date of delivery of this instrument to Seller's Agent to accept
this offer by written signature. In the event Seller does not accept this offer within
the 21-day period, the offer will be considered withdrawn, and this Agreement will
be null and void. Buyer, and only Buyer, may waive this 21-day limitation.

15. Approval by the Des Moines City Council. The parties to
this Purchase and Sale Agreement understand that this Agreement shall not be
binding on the Buyer until approved by the Des Moines City Council in an open
public meeting.

16. | Binding Agreement. This Agreement shall inure to the
benefit of and be binding upon the heirs, personal representative, successors,
and assigns of the parties hereto.

17. Attorneys' Fees. In the event of any litigation regarding the
rights and obligations of the parties under this Agreement, the prevailing party
shall recover its costs and attorneys' fees, including such costs and attorneys'
fees for appeals.

18. Survival of Warranties. The terms, covenants, warranties,
and representations contained in this Agreement shall not merge with the deed of
conveyance, but shall continue and survive closing.

19. Entire Agreement. This Agreement contains the entire
understanding between the parties and supersedes any prior understandings and
agreements between them regarding the subject matter hereof. There are no
other representations, agreements, or understandings, oral or written, between
the parties hereto relating to the subject matter of this Agreement. No
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“EXHIBIT A”
EASEMENT FOR PARCEL NO 2156400240

A portion of that property as described in instrument recorded under Recording Number
9609061044 records of King County, Washington, being described as follows:

Beginning at a point on the south property line of the above said parcel, being 67.00 feet
when measured at right angles west of the center line of Pacific Hwy South (SR99) and
being the southwest corner of the easement as described in instrument recorded under
recording number 20011018002380, records of King County, Washington; thence along said
south line North 88° 26’ 52” West 26.87 feet; thence North 0° 59" 20” West 280.99 feet; thence
North 69° 27'46" West 36.95 feet to a point 9.00 feet south of the north line of said property;
thence parallel with said north line North 88° 24' 42" West 59.39 feet; thence

North 1° 35' 18" East 9.00 feet to said north line; thence along said north line

South 88° 24'42" East 90.06 feet thence south 45° 29' 34" East 21.65 feet to a point 67.00 feet
when measured at right angles west of said center line and from which a radius point bears
North 87° 27’ 13” East, also being the northwest corner of said easement as described in
instrument recorded under recording number 20011018002380; thence along a 5796.58-foot
radius curve to the left with a central angle of 2° 51’ 00” an arc distance of 288.33 feet to the
Point of Beginning, containing 9157 square feet, more or less.
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Agenda Item Draft Res. #xxx
Page 2 of 3

C.

Discussion

In March of this year, the staff published a request for qualifications for a consultant to do the
preliminary design work for the Dry Stack Project, and using the normal process, selected the
firm of Moffatt & Nichol Engineers. Moffatt & Nichol is a mid-sized firm with extensive
marina experience, including dry stack projects.

On June 4, 2003, the staff reviewed the project with the members of the Municipal Facilities
Committee. The staff asked for direction regarding pedestrian access in the area of the proposed
facility. The Committee asked the staff to include the analysis of pedestrian access on both ends
of the building in the Consultant’s scope of work. The scope of work for the preliminary design
effort includes the requested work on pedestrian access.

At the end of this phase of the design project, the staff expects to have a recommendation for the
final footprint of the facility, including the building and the ancillary structures like the wash-
down pad and the workstations. In addition, the consultants will analyze and make
recommendations regarding the system requirements of the proposed facility like the boat
transfer and handling equipment, the wash down equipment, parking and fire suppression. As
part of this phase, the consultants will do a functional evaluation of the proposed facility. They
have developed a computer simulation model that can help determine the feasibility of dry stack
storage projects. The consultants have measured the time it takes to do the various tasks
associated with launching and retrieving boats from stack units, and along with local data, they
can use the inputs to identify any bottlenecks in the delivery of the service that may impact the
overall feasibility of the project. Finally, the consultants and the staff will prepare a preliminary
financial evaluation that will include construction cost estimates, equipment cost estimates,
operations and maintenance cost estimate and revenue projections.

The consultants and the staff will present the results of the first phase efforts to the City Council.
The consultants willfarchitectural renderings that will show the Council and the public the details
of the proposed building and site development.

Alternatives

At this point the Council can:
Approve this agreement and proceed with the preliminary design of the Dry Stack
Project, or,
Delay this project until some future time, or,
Abandon the Dry Stack Boat Storage project now

Financial Impact

Originally, the cost of the design phase of this project was estimated to be about $80,000. The
requested authorization for the First Phase is $67,342, which includes approximately $15,000 for
analyzing and preparing cost estimates for two proposed pedestrian access sites. The estimated
cost for the remainder of the design effort for the project is $25,000 to $35,000, depending on the
amount of geotechnical work that needs to be done. At this point, the total engineering and
design of the proposed facility is estimated to be $95,000 to $100,000. The total design and
construction budget for this project is approximately $950,000.
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upon its request, and at reasonable cost. Only those documents required under signature and seal of
the engineer of record will be available for bid and construction.

Any use or reuse of the documents, data, and files created by Consultant for the City on this project
by anyone other than Consultant on any other project shall be without liability or legal exposure to
Consultant.

4. Compensation. In consideration for the complete and faithful performance of the Contract,
the Consultant shall be paid as follows: Excepting reimbursables, additional services pre-approved by the
City, and/or changes and modifications necessitated or agreed upon as provided in the Contract, the City
Council has authorized payment to Consultant of no more than $58,422. The Consultant shall submit
invoices in a timely manner, in a form as directed by the City’s authorized representative(s). Invoices
shall be paid within thirty (30) days of receipt. Invoices left unpaid beyond 30 days of receipt of invoice
shall be subject to a monthly interest rate of 1 %. Reimbursables, standard hourly rates, and additional
services shall be as outlined in the fee proposal.

5. Term. The term of this Contract shall be one hundred and eighty, (180), days from the
date of execution. This Contract may be extended upon written agreement of both parties. Within 10
days of execution of this contract the City and Consultant will jointly establish and abide by a schedule,
under which the work and services described in this Contract will be performed and completed. It is the
responsibility of both City and Consultant to maintain the schedule, unless changes are agreed upon by
both parties. This Contract may be terminated by the City on thirty (30) days notice for the Consultant’s
failure to perform services outlined in the schedule.

6. Performance Standards. Consultant's services, and all duties incidental or necessary
thereto, shall be conducted and performed diligently and competently and in accordance with
professional standards of conduct and performance.

7. Record Keeping. All records or papers of any sort relating to the City and the project will
at all times be the property of the City and shall be surrendered to the City upon demand. All
information concerning the City and said project, which is not otherwise a matter of public record or
required by law to be made public, is confidential, and the Consultant will not, in whole or in part, now
or at any time, disclose that information without the express written consent of the City Attorney.

8. Assignment. This Contract may not be assigned or otherwise transferred by either party
hereto.
9. Modification. No change, alteration, modification, or addition to this Contract will be

effective unless it is in writing and properly signed by both parties.

10.  Independent Consultant. The services provided by the Consultant under this Contract are
provided as an independent Consultant. Nothing in this Contract shall be considered to create the
relationship of employer and employee between the parties. Neither the Consultant nor any employee of
the Consultant shall be entitled to any benefits accorded City employees by virtue of the services
provided under this Contract. The City will not be responsible for withholding or otherwise deducting
federal income tax or social security payments, or contributing to the State Industrial Insurance Program,
or otherwise assuming the duties of an employer with respect to the Consultant.

Page 2 of 5 2
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¢) Other Insurance Provisions

The insurance policies are to contain, or be endorsed to contain, the following provisions
for Automobile Liability, Professional Liability and Commercial General Liability

insurance:

1. The Consultant’s insurance coverage shall be primary insurance as respect
the City. Any insurance, self-insurance, or insurance pool coverage
maintained by the City shall be excess of the Consultant’s insurance and
shall not contribute with it.

2. The Consultants Insurance shall be endorsed to state that coverage shall

not be cancelled by either party, except after thirty (30) days prior written
notice by certified mail, return receipt requested, has been given to the
City.

d) Acceptability of Insurers

Insurance is to be placed with insurers with a current A.M. Best rating of not less than
A:VIL

€) Verification of Coverage

Consultant shall furnish the City with original certificates and a copy of the amendatory
endorsements, including but not necessarily limited to the additional insured endorsement,
evidencing the insurance requirements of the Consultant before commencement of the
work.

13. Dispute Resolution Procedures.

a) Mediation/Arbitration Clause. If a dispute arises from or relates to this Contract
or the breach thereof and if the dispute cannot be resolved through direct discussions, the parties agree to
endeavor first to settle the dispute in an amicable manner by mediation administered by a mediator under
the American Arbitration Association's Rules before resorting to arbitration. The mediator may be
selected by agreement of the parties or through the American Arbitration Association. Following
mediation, any unresolved controversy or claim arising from or relating to this Contract or breach thereof
shall be settled through arbitration which shall be conducted under the American Arbitration
Association's Arbitration Rules. The arbitrator may be selected by agreement of the parties or through
the American Arbitration Association. All fees and expenses for mediation or arbitration shall be borne
by the parties equalty. However, each party shall bear the expense of its own counsel, experts, witnesses,
and preparation and presentation of evidence.

b) Venue, Applicable Law and Personal Jurisdiction. All questions related to this
Contract shall be resolved under the laws of the State of Washington. In the event that either party
deems it necessary to institute legal action arising from this Contract, such action shall be instituted in the
King County Superior Court. The parties each consent to the personal jurisdiction of such court. Except
as otherwise provided by law, it is expressly understood that neither party can institute any legal action
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Des Moines Dry Stack Boat Storage
Scope Outline

4. Comprehensive Marina Master Plan Issues (Makers assist)

F. Preliminary Financial Evaluation

Construction cost estimate-Site improvements
Equipment purchase estimate

Operation and maintenance cost estimate (City assist)
Revenue projections (City)

Financial Performa (City)

Municipal Facilities Committee Meeting/Presentation
City presents to Public

Meet with City Council/Present Findings

NN BN

G. Permitting Support

1. SEPA Process
2. Permit Process

H. Construction Contract Strategy

1. Scope and form of contracts
2. Proposed Construction Schedule

I. Summarize Findings in a Report

At the end of Phase 1, the City could then make its Go-No Go decision to proceed with the

environmental review and permit process and the Phase 2 Design Development. The biggest

item is the Simulation which would be used to confirm the numerous judgments made in the

functional design stage. It is optional because if the City is comfortable with its prior decisions
and wants to proceed without the added assurance (and cost) of a simulated operation, they could
elect to do so. The rendering of the building and/ or the site is also optional due to cost, but can

be included if needed to facilitate City review and approval.

Phase 2 — Design Development/Construction Documents

A.

B
C
D.
E

Geotechnical field investigation

Preliminary plans and sections

Coordinate with utility companies

Prepare D/B RFP and construction cost estimate
Prepare Final D/B RFP and cost estimates

Phase 3 - Bid, Award, and Construction

A.
B. Review bids

C. Requests for information
D.
E
F

Addendums

Review Submittals
Periodic site visits
Final inspection

Confidential Page 2
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2 Equipment and Staffing Requirements 4 6 $878

3 Meet with City Staff/Present Findings & 8 $1,208

4 :Additional D/S Simulation (one) 2 16 18 $2,522
TotalD. 16 112 128 $17,984

E. O:.o_. oozm_nmqm._o:m .

1 w::&:m >v_umm6:8~.<_mé Impacts with 4 4 $548

2 Public Access 4 B 4 $548

3 Stairway Options behind Structure o 8 8 $992

4 Comprehensive Marina Master Plan Issues 2 4 6 $878
TotalE. 2 12 8 22 $2,966

F. Preliminary Financial Evaluation

1 Construction cost estimate-Site Improvements 1 4 16 21 $2,697

2 _._.mnnc_u_.:ma_ purchase estimate 1 4 5 $713

3 |Operation and maintenance cost estimate 2 4 6 $878

4 |Revenue projections

5 .._n_m_mm_m._.m_ Performa ) )

6 |Municipal Facilities boBB_zmm _s_m..._uqmmma 4 4 $548

7 City presents to Public__ i

8 |Meet with City Council/Present Findings 4 4 $548
TotalF. 4 20 16 40 $5,384

__umzs_z_:n m:...._._uo: )

1 |SEPA Process 8 - .8 16 $1,856

2 |Permit Process o 8 ) 16 $1,856
Total G.. 16 ) 16 32 $3,712

_Oo:mc.cnzo: Contract Schedule ) )

4. |Scope and form of contracts 1 2 3 $439

2 'Proposed Construction Schedule 1 2 3 $439
TotalH.: 2 4 6 $878

I .m::..:.mzn.w Findings in Report .

1 [Write/Review/Edit Report 2 32 8 42 $5,474

Totall. 2 32 8 42 $5,474
Total Hours 46 238 24 32 340
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for more work on the distribution system in the second and third phases of the Marina
Master Plan.

Drv Stack Boat Storage Project

The Harbormaster told the Committee that the staff had selected a consultant to do the
site design and architectural specifications for the dry stack boat storage unit. The
company is Moffatt & Nichols Engineers, Inc. Moffatt & Nichol has extensive marina
experience, including dry stack projects. The Marina staff recommends Moffatt &
Nichol because they have developed a computer simulation model to determine the
feasibility of dry stack storage projects. In the staff’s opinion, this model will allow the
consultant and the staff to identify any bottlenecks in the service delivery that may impact
the overall feasibility of the stack unit.

To set up the model, the consultant will need to determine the final footprint of the stack
unit and where the wash down area and work areas will be. To accomplish that, the
consultant will need to address pedestrian access in that area. The staff asked the
Committee for direction on which alternatives to analyze. The Committee asked the staff
to develop options for pedestrian access on the north end of the site and the south end of
the site. The switch back ramp behind the building was dropped from consideration
because of logistical problems.

Redondo Boat Ramp Improvement Project

Assistant City Manager Corbitt Loch reported on the progress of the Redondo Boat Ramp
Improvement project. He told the Committee that the bids came in a little over budget
and that the staff is negotiating with the low bidder on the project on several items. At
this time, the gate system has been deleted from the contract, and the staff is looking at
the possibility of having the Marina crew do some of the electrical work, and the
Redondo Community Club has offered to build the arbors. Mr. Loch told the Committee
that he expects the negotiations to be complete this week and that the contract should be
in front of Council for final approval on June 12,

Action Items

e The staff will continue to negotiate a contract with Wood/Harbinger for the design
of the first phase of the Marina Power Distribution Project. The Committee asked
the staff to have the contract ready for Council action at the June 26™ meeting.

e The staff will finalize the contract with Moffatt & Nichols for the Dry Stack
Project, with the goal of getting it to Council on June 26™ also.

o The Assistant City Manager will prepare the Council packet for the Redondo
Project and have it ready for the June 12" meeting.

Respectfully submitted by:

Joe Dusenbury, Harbormaster
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Sports Park
The Steven J. Underwood Memorial Sports Park Phase 1 project was not complete as of the end of 2002 and the

appropriations to finish the project must be reauthorized for 2003. Requested appropriations for 2003 total
$211,988, and consist of $191,362 from the 2002 unreserved ending fund balance and $20,626 remaining from an
IAC grant. The remaining budget balance from 2002 for the project totals $180,614. Staff is requesting an
additional $31,374 to complete the project. The additional request is due to unanticipated contractor settlement
costs for detention pond repairs and parking lot completion. IAC will not provide the $20,626 in grant funds
unless the parking lot work is completed.

Table 2: Anticipated 2003 Expenditures for 2002 Sports Park Improvements

2003 Expenditures

Remaining work to be completed $180,614
Permit Fees 6,374
Settlement re: parking lot 25,000
Total Expenditures : $211,988

Table 3: Recommended 2003 Allocation to 2002 Sports Park Improvements

Funding Source |

Unreserved 2002 Ending Fund Balance | $191,362
IAC Grant 20,626
Total Allocation l $211,988

If the Council concurs with this recommendation, $205,845 of the 2002 unreserved fund balance remains
($397,207 - $191,362 = $205,845)

Activity Center

The Activity Center project was not complete as of the end of 2002 and the appropriations to finish the project
must be reauthorized for 2003. Requested appropriations for 2003 total $284,367, and consist of $81,930 from
the 2002 unreserved ending fund balance, $34,000 from the Legacy Foundation, and $168,437 from Haunted
House proceeds. The remaining balance from the originally authorized budget of $327,818 totals $272,612.
Staff is requesting an additional $11,755 to complete the project. The additional request is due to additional
costs associated with the phone and data system installation, and floor installation.

The remaining unreserved fund balance of $123,915 was reprogrammed through the 2003 Capital Improvement
Plan budget combined with the 2003 REET & $2,593 of the 2003 interest earnings to fund Parks and Recreation
projects and the Arterial Street Fund Transfer. The following 2003 funds are available for appropriation:

Table 4. Remaining Unreserved Fund Balance

Ttem Amount
2003 Interest Earnings 12,407
Excess Balance from the 2003 Transfer from the General Fund 17,147
Excess Balance from the 2003 Transfer to Debt Service Fund 216 19,864
Total $49.418

Staff is requesting $8,000 be appropriated to fund the purchase of a divider wall system for the Activity Center.
The funds were raised through the Senior Services donations and special event revenues. The Des Moines
Activity Center hosted a “Raise the Sail” divider wall donation campaign beginning in March 2003 and raised
$6,320 from private donations. And, the Way Off Broadway Revue sponsored by the Senior Center raised the
additional $1,680 funds in May 2003. It is recommended that the City Council approve the transfer from the
General Fund of the Senior Services Donations in the amount of $6,320 and Special Events revenues in the
amount of $1,680 to the Municipal Capital Improvements Fund for the purchase of the divider wall system for
the Des Moines Activity Center.
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Ordinance No.
Page 2 of

purpose or intent of this ordinance are hereby ratified and
confirmed by the City Council.

Sec. 4. Severability - Construction.

(1) If a section, subsection, paragraph, sentence,
clause or phrase of this ordinance is declared unconstitutional
or invalid for any reason by any court or competent jurisdiction,
such decision shall not affect the wvalidity of the remaining
portions of this ordinance.

(2) If the provisions of this ordinance are found to
be inconsistent with other provisions of the Des Moines Municipal
Code, this ordinance deems control.

Sec 5. Effective date. This ordinance shall take effect
and be in full force five (5) days after its passage, approval
and publication according to law.

PASSED BY the City Council of the City of Des Moines this
day of , 2003 and signed 1in authentication thereof
this day of , 2003.

MAYOR

APPROVED AS TO FORM:

City Attorney

ATTEST:

City Clerk

Published: , 2003

DRAFTORD/03-177
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C. Discussion

The WhisprWave, manufactured by Wave Dispersion Technologies of Summit, New Jersey
offers a unique solution to the wave protection problem at Redondo. The WhisprWave is made
of durable polyethylene modules. The modules are pre-assembled into sub-units that can be
launched with the Marina’s equipment and towed to the site for final assembly and anchoring.
After the wave barrier is assembled and in place, about two thirds of the modules are flooded
with water. The weight of the water in the flooded modules provides the mass needed to dampen
short-period waves.

Tt was always the staff’s intention to separate the purchase of the floating breakwater from the
contract for the remainder of the Redondo Boat Launch Renovation Project. Each year, the
Marina staff will have to install and retrieve whatever system is used, so the staff thought it
would be better to have the supplier of the system work directly with the Marina staff on the
initial installation. The City’s consultants on this project, Reid Middleton, Inc. agreed with the
staff on this method of purchasing the breakwater system, especially since the Whisprwave is the
only breakwater system on the market that meets the requirements of the project and it’s
installation is entirely separate from the rest of the project’s scope of work.

In summary, the staff recommends purchasing the WhisprWave because:

e Tt is the only wave barrier on the market that can be assembled and placed on station
using existing Marina equipment.

e Tt can be retrieved at the end of the boating season, disassembled and stored, again using
Marina equipment.

e It is acceptable to the State and Federal Environmental agencies.

e When it is assembled and on station, it is massive enough to dampen the short-period
waves that make the ramp unsafe or unusable.

D. Alternatives

A concrete or steel floating breakwater would not be feasible because of the long-term costs of
annual installation and retrieval of the system and leaving a breakwater in place year round in
that location is not as acceptable to the regulatory agencies. It would be possible to publish a
request for proposals for building and supplying a breakwater that meets the criteria for this
location, but it is unlikely that anyone else will have an “off-the-shelf” system that is as far along
in it’s development as the WhisprWave.

E. Financial Impact

Wave Dispersion Technologies, Inc. has given the City a quote of $186,700 for supplying and
installing a 180-foot floating breakwater at the Redondo Boat Launch site. This price includes
shipping but does not include WSST of $16,430. The total cost of the WhisprWave installed
would be $203,130. This amount is within the budget allocation for this part of the project.
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Resolution No.
Page 2 of

WHEREAS, the Des Moines Marina has requested that the
City Council waive state competitive bidding requirements and
authorize the purchase of a WhisprWave Wave Attenuator from Wave
Dispersion Technologies, Inc., in Summit, New Jersey, for the
Redondo Boat Ramp Improvement Project; now therefore,

THE CITY COUNCIIL OF THE CITY OF DES MOINES RESOLVES AS FOLLOWS:

Sec. 1. Based upon the preceding legislative findings,
the City Council hereby declares that the purchase of the
WhisprWave Wave Attenuator for the Redondo Boat Ramp Project 1is
clearly and legitimately limited to a single source of supply
and that the sole source of supply 1s Wave Dispersion
Technologies, Inc.

Sec. 2. Based upon the preceding legislative findings,
the competitive bidding requirements for the City of Des Moines
are hereby waived and the City Manager is authorized to execute
a contract for the purchase of the WhisprWave Wave Attenuator
from Wave Dispersion Technologies, Inc., for the Redondo Boat
Ramp Project

Sec. 3. This resolution shall take place immediately.

ADOPTED BY the City Council of the City of Des Moines,

Washington this day of , 2003 and signed 1in
authentication thereof this day of , 2003.
MAYOR

APPROVED AS TO FORM:

City Attorney

ATTEST:

City Clerk

DRAFTRES:03-181
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Agenda Item Draft Res. #03-193
Page 2 of 3

delivering to the anchor during the installation process. There are other helical embedment
anchors on the market, but only Helix Anchors have an installation process that allows the
installer to predict the final holding strength of the anchor with an acceptable degree of accuracy.
Another unique characteristic of the Helix Anchor is the marine termination. The marine
termination 1s the top piece of the anchor that serves as the connection point for one end of the
Seaflex connectors. The other end of the seaflex connector is attached to the WhisprWave
floating breakwater. The marine termination on the Helix Anchor is a proprietary product that is
only available on the Helix Anchor and our engineers have advised us that it is the only marine
termination that will provide the holding capacity needed.

The Seaflex anchor connectors are a unique product that is manufactured in Sweden, and is used
to moor docks and floating breakwaters in many locations worldwide. A Seaflex connector is
essentially a heavily reinforced “bungee cord” that can stretch almost twice its original length
while maintaining it design strength. As the Seaflex connector stretches, the reinforcement
provided progressively greater resistance, which helps dampen movements caused by waves.
The Seaflex will be pre-tensioned, so even at the lowest tide level, the breakwater will stay in its
optimal design position. Seaflex connectors are relatively simple devices covered by a number
of patents; so similar products are not available.

It was always the staff’s intention to separate the purchase of the floating breakwater from the
contract for the construction of the Redondo Boat Launch Improvement Project. After the first
bid, it was apparent to staff and Project Engineers that the anchoring system was a source of
some confusion for the contractors, because it required coordination with the installation of the
floating breakwater, which was outside the contract.

In summary, the staff recommends purchasing the Helix Anchors and the Seaflex Anchor
Connectors because:

e Helix Anchors are the original “auger-in” type anchors and they have a proven
performance record. They have an installation process that allows the installer to predict
the final holding strength of the anchor with an acceptable degree of accuracy.

e Helix Anchors have a unique installation system and a connecting device that are not
available with any other product.

e Helix Anchors create minimal disruption to the seabed and are part of the State’s permit
approval.

e The Seaflex anchor connectors are the only product on the market that can keep the
floating breakwater in the optimum location at all tide levels, while still being relatively
maintenance free and easy to install.

e Seaflex anchor connectors are acceptable to the State and Federal Environmental agencies
because they eliminate the bottom drag around the anchor that kills sea life.

L]

D. Alternatives

There are other alternatives to the Helix/Seaflex anchoring system that would be cheaper
initially, but they would be more difficult to install and maintain each year. Also the other
systems would more damaging to the environment, and it is likely that the regulatory agencies
would impose more restrictive conditions on their use.
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Page 2 of

Anchoring System and Seaflex Connectors for the Redondo Boat
Ramp Project is clearly and legitimately limited to a single
source of supply and that the sole source of supply is Helix
Mooring Anchors in Belfast, Maine.

Sec. 2. Based upon the preceding legislative findings,
and pursuant to RCW 39.04.280, the competitive bidding
requirements for the City of Des Moines are hereby waived and
the City Manager is authorized to execute a contract for the
purchase of the Helix Anchoring System and Seaflex Connectors
from Helix Mooring Anchors, Belfast, Maine, for the Redondo Boat
Ramp Project

Sec. 3. This resolution shall take place immediately.

ADOPTED BY the City Council of the City of Des Moines,

Washington this day of , 2003 and signed in
authentication thereof this day of , 2003.
MAY OR

APPROVED AS TO FORM:

City Attorney

ATTEST:

City Clerk
DRAFTRES:03-193





