AGENDA

DES MOINES CITY COUNCIL
REGULAR MEETING
City Council Chambers
21630 11" Avenue South, Des Moines

November 19, 2015 - 7:00 p.m.

CALL TO ORDER

PLEDGE OF ALLEGIANCE

ROLL CALL

CORRESPONDENCE

COMMENTS FROM THE PUBLIC

EXECUTIVE SESSION

BOARD AND COMMITTEE REPORTS/COUNCILMEMBER COMMENTS

PRESIDING OFFICER’'S REPORT

ADMINISTRATION REPORT

Item 1:
CONSENT AGENDA
Page 1 Item 1:
Page 11 Item 2:
Page 15 Item 3:
Page 29 Item 4:

AUDIT EXIT CONFERENCE

APPROVAL OF MINUTES

Mation is to approve the minutes from the October 29, 2015 Executive Session,
the October 29, 2015 Council Presentation to Pacific Middle School Students and
the October 29, 2015 Regular City Council meeting.

DRAFT ORDINANCE NO. 15-193; MUNICIPAL COURT SEAL
Motion la is to suspend Council Rule 26(a) to enact Draft Ordinance No. 15-193
on first reading.

Motion 1b is to enact Draft Ordinance No. 15-193 creating a municipal court seal
for the Des Moines Municipal Court.

UPDATE ON CITY OF DES MOINES RIGHT-OF-WAY ACQUISITION
PROCEDURES

Motion is to approve and authorize the Mayor to sign the City of Des Moines
Right-of-Way Acquisition Procedures substantially in the same form as
submitted.

INTERLOCAL AGREEMENT BETWEEN THE CITIES OF SEATAC, DES
MOINES, COVINGTON, AND TUKWILA FOR PLANNING, FUNDING AND
IMPLEMENTATION OF A JOINT MINOR HOME REPAIR PROGRAM

Mation is to authorize the City Manager to approve revised Exhibit A of the
Interlocal Agreement between the Cities of SeaTac, Des Moines, Covington and
Tukwila accepting $30,000 for the Minor Home Repair Program substantially in
the form as submitted.



bwilkins
Typewritten Text

bwilkins
Typewritten Text


Page 41

Page 57

OLD BUSINESS
Page 67

Page 117 Item 2:

NEW BUSINESS

Page 125 Item 1:

Page 139 Item 2:

Page 151 Item 3:

Item 5:

Item 6:

Item 1:

KING COUNTY YOUTH SPORTS FACILITIES GRANT

Motion is to accept the 2016 King County Youth Sports Facilities Grant for the
Parkside Park Renovation Project Sports Court in the amount of $25,000 and
authorize the City Manager to sign the Agreement.

INTERLOCAL AGREEMENT BETWEEN DES MOINES POOL METROPOLITAN
PARK DISTRICT AND CITY OF DES MOINES FOR TECHNOLOGY SERVICES
Motion is to approve the Interlocal Agreement between the Des Moines Pool
Metropolitan Park District and the City of Des Moines for the provision of
Technology Services, whereby the Des Moines Pool Metropolitan Park District
will pay the City of Des Moines the amount of $1,200 per month, and authorize
the City Manager to sign the Agreement substantially in the form as submitted.

2016 UTILITY TAX RATES

Staff Presentation: Finance Director Dunyele Mason

2016 OPERATING & CAPITAL BUDGETS
Staff Presentation: Finance Director Dunyele Mason

INTERGOVERNMENTAL POLICIES AND POSITIONS
Staff Presentation: City Manager Tony Piasecki

DRAFT ORDINANCE NO. 15-175; 2016 MARINA MOORAGE RATES FOR
2016

Staff Presentation: Harbormaster Joe Dusenbury

DRAFT RESOLUTION NO. 15-191; ACCEPTING FINDINGS OF FACT THAT
AN EMERGENCY EXISTED
Staff Presentation: Planning, Building and Public Works Director

Dan Brewer

NEXT MEETING DATE
December 3, 2015 Regular City Council Meeting

ADJOURNMENT
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PRELIMINARY DRAFT - NotDisclosable Under RCW 42.56.280

STATUS OF PRIOR AUDIT FINDINGS

This schedule presents the status of findings reported in prior audit periods. The status listed
below is the representation of the City of Des Moines. The State Auditor’s Office has reviewed

the status as presented by the City.

Audit Period: Report Ref. No: Finding Ref. No:
2013 1013070 1

Finding Caption: The City’s financial condition has continued to decline, which puts it at risk
for not being able to meet its financial obligations and maintain current service levels.

Background: The City provides the following services: police, community development, parks
and recreation, engineering, streets, surface water management, Municipal Court and maintains a
marina, as well as other administrative services. Over the past four years, the City’s General Fund
ending fund balance has been diminishing due to the downturn in the economy and declining tax

revenues.

Status of Corrective Action: (check one)

O Fully X Partially O No Corrective 0 Finding is considered no
Corrected Corrected Action Taken longer valid
Corrective Action Taken:

The city has created a 6 Year Financial Forecast. A Council retreat on the City’s financial
condition and budgeting strategies, including increasing revenues and decreasing costs, was
held on August 8. The forecast creates milestones and sets financial condition trigger levels.
The importance of establishing revenues enhancements/ expenditure curtailments to go with
each stage of financial condition change was discussed. The 2015 Revised forecast is a $822K
net activity surplus and 2016 indicates only a $300K deficit (1.57% of expenditures), so we are
fairly confident we’ll be able to find a way to eliminate the 2016 deficit over the next few
months. 2017-2020 is more challenging but we also discussed strategies to address these
forecasted challenges before they arrive.

Washington State Auditor’s Office Page 5







Summary of Uncorrected Items

Description Statement / Schedule Opinion Unit

Failure to mark investments to market Gov BS Agg Remaining

Failure to mark investments to market Prop BS Marina

Failure to mark investments to market Prop BS SWM

Failure to mark investments to market SoNP Bus Act

Incomplete accrual of expenditures SoNP/Statement of Activities Gov Act

Incompiete accrual of expenditures SoNP/Statement of Activities Bus Act
Statement of

Incomplete accrual of expenditures Revenues, Expenditures & Trans CIP
Change in Fund Balance
Statement of

Incomplete accrual of expenditures Revenues, Expenditures & Marina
Change in Fund Balance

Washington State Auditor's Office

Page 1 of 1




City of Des Moines
2014 Audit Minor Recommendations

Restricted Fund Balance
Category: Accounting/Financial Reporting

/ssue

During review of restricted fund balances we noted that the City did not classify
$2,200,338 that related to payments in lieu of impact fees as restricted fund balance.
Impact fees, and thus payments in lieu of, are restricted for a specific purpose/project.
The restricted fund balance in the Transportation CIP fund was understated by
$2,200,338; and committed fund balance is overstated by $2,200,338.

We recommend the City implement policies and procedures to ensure adequate review
of fund balance classifications.

Intemal Controls over ailowable costs
Category: Grants (Federal)

/ssue

The City charged $5,535 in unallowable expenditures to the Highway Planning &
Construction grant. The City subsequently identified the error and corrected it during
audit period. However, though internal controls detected the error after the fact, they
were not adequate to prevent unallowable costs from being charged to the federal
grant. Subsequent billings were adjusted to correct the overall reimbursements, so we
had no questioned costs.

We recommend the City create and follow policies and procedures sufficient to ensure
unallowable costs are not claimed for reimbursement.




City of Des Moines
2014 Audit Minor Recommendations

Assumption of fiscal responsibility for watering costs

Category: Miscellaneous

fssue

The City lacks formal procedures to ensure it is properly assuming costs for watering City
deeded properties in conjunction with new developments in accordance with the

applicable agreements.

We recommend the City develop policies to ensure it is properly assuming its fiscal
responsibilities in a timely manner.







VIA REGULAR MAIL, HAND DELIVERED & EMAILED TO: '
{piasecki@desmoineswa.gaov

November 19, 2015

Mr. Tony Piasecki & Honorable City Councilmembers
City Manager

City of Des Moines

21630 11" Ave S.

Des Moines, WA 98198

Re: 2016 Proposed City 11% Water Utility Tax; Draft Substitute Ordinance No. 15-186
Dear Mr. Piasecki and Honorable City Councilmembers:

Highline Water District continues to strongly oppose the City's utility tax for the reasons already
expressed in our October 27, 2015 and November 12, 2015 letters and public testimony at the City's
public hearings on October 29, 2015 and November 12, 2015. Highline continues to believe the City does
not have legal authority to tax the District, the tax is regressive, will cause financial hardship for many
District customers, and will be difficult to implement, given the District operates in seven cities and
unincorporated King County.

| must also respond to several items the City included in its “City of Des Moines Water & Sewer Tax
Questions and Answers” that are wrong, based on misunderstanding, or misguided. See District’s
response to each of these items in attachment included with this letter.

In conclusion, be advised that, if the City enacts the proposed water utility tax, the District will consider all
of its options relative to the tax, including filing suit to obtain an order the tax is unlawful. However, we
again respectfully request the City not enact the tax. Rather, the District continues to propose negotiation
of a franchise providing for the agreed payment of fee to the City to address our mutual concerns. This
approach has worked successfully for at least 20 other Cities and Water-Sewer Districts in King, Pierce and
Snchomish Counties.

Sincerely,

Vet Evenett

Matt Everett
General Manager

Enclosure

Cc w/Encl,
Highline Water District Board of Commissioners
John W. Milne, District Counsel
Ron Hall, General Manager, Southwest Suburban Sewer District
Ken Kase, General Manager, Midway Sewer District
Eric Clarke, General Manager, K.C. Water District No. 54

23828 30th Ave. S. = Kent, WA 98032 » (206) 824-0375 = FAX {206) 824-0806 = www.highlinewater.org

Serving the Southwest Metropolitan Area since 1946




CITY OF DES MOINES WATER & SEWER UTILITY TAX
QUESTIONS AND ANSWERS AND HIGHLINE WATER DISTRICT RESPONSES

The City of Des Moines posted on its website a Frequently Asked Questions (FAQ) to address
their position on the proposed Water-Sewer Utility Tax. Highline Water District believes it is
important for the Citizens and Ratepayers to see both sides of the issue. The following lists the
Questions posed by the City, the City's response and Highline Water District's response.

1. QUESTION: WHY IS THE CITY OF DES MOINES CONSIDERING A UTILITY TAX ON WATER AND SEWER
DISTRICTS?

Des Moines Response: Without new revenues or extreme budget cuts, the City will have spent
all of its cash reserves by the middle of 2017 and be unable to pay for all services it is currently
providing. Also, residents are asking for expanded police services; which would further increase
costs.

Highline Water District Response; The proposed 2016 City Budget presented on October 27,
2015 includes over $3,483,385 in new revenues, including $1,292,100 in one-time revenues
from Property Taxes, Sales and B&O Taxes and Development Fees. Yet, the budget increases
spending $2,647,030 from current levels and includes only 3 new officers in October 2016
(totaling $85,000). Based on the City's calculations, the City will run out of cash reserves in
2017 without the additional revenue to support the increased spending, but not if current 2015
spending levels are maintained.

2. QUESTION: DO OTHER CITIES IN WASHINGTON CHARGE A UTILITY TAX ON WATER AND SEWER
SERVICES?

Des Moines Response: Yes, many other cities in Washington charge a utility tax on water and
sewer services. In fact, residents in many surrounding cities such as Kent (13%), Renton (6.8%),
Auburn (7%), Tukwila (10%), etc. all currently pay city utility taxes as part of their utility bill.

Highline Water District Response: |t is true many cities tax their OWN water and sewer utilities.
Highline Water District is NOT a city-owned utility. Highline Water District is a Title 57 Special
Purpose District formed by a vote of the people and owned by the ratepayers in the seven cities
it serves. it is our belief that Des Moines will be the first city to tax a Title 57 Water-Sewer Utility
in the State of Washington.

3. QUESTION: WHAT % WATER AND SEWER UTILITY TAX DOES THE CiTY OF DES MOINES PLAN TO
IMPLEMENT?

Des Moines Response: The current proposal sets the water and sewer utility tax at 11%.
Originally, City Council was considering establishing the tax at 16%. In response to continued
public input and discussion of priorities and ways to solve the budget deficit, City Council’s latest
budget proposal permanently eliminates additional employee positions, reduces employee
compensation for 2016 by 4.6%, authorizes the sale of surplus tand, as well as raises various
fees and taxes.

Highline Water District Response: The proposed City budget includes a significant increase in
expenditures from current 2015 spending.

Page 1 of 6




4. QUESTION: DOES THE CITY PLAN TO INCREASE THE WATER AND SEWER UTILITY TAX EACH YEAR?

Des Moines Response: No. The city has created a 2015-2020 Financial Plan to bring the city's
financial position back to a sustainable level. This long range plan takes into account long term
revenue growth and tight fiscal control over expenditures. If economic conditions remain stable,
then the long-term cuts in costs {such as the reduction in full time employees and 2016
compensation cuts) are expected to be adequate without further changes to utility taxes.

Highline Water District Response: The City states it does not plan to increase the utility tax each
year. However, nothing prohibits the City from increasing the tax rate in the future. The City
Manager advised the District the City intends to increase the tax in future years, and that the
utility taxes will become one of the City’s primary revenue sources. That is a why the City did not
want to enter into a franchise agreement for a fixed fee.

5. QUESTION: HOW MUCH WILL THE UTILITY TAXES ON WATER AND SEWER DISTRICTS COST THE
AVERAGE HOMEOWNER?

Des Moines Response: That depends on the amount of water a homeowner uses. For example,
a monthly water bill for $40 may have about $5.30 in utility tax added. A monthly sewer bill of
$25 may have about $3.30 of utility tax added.

Highline Water District Response: The estimate appears in the range for a typical homeowner
using an average amount of water; however, 11% of $40 equals $4.40. We do not understand
the City's math calculation to arrive at $5.30. With the proposed ordinance, some local
businesses may pay tens of thousands of dollars in additional tax each year. This increased
expense will affect local prices for goods and services throughout the City further impacting City
residents.

6. QUESTION: THE WATER AND SEWER DISTRICT COMMISSIONS SAID THEY MAY SUE THE CITY IF
THE WATER/SEWER UTILITY TAX IS IMPLEMENTED, IS THE WATER/SEWER TAX LEGAL?

Des Moines Response: The utility tax is legal. Many cities already tax water and sewer
services. The Water and Sewer District Commissioners claim they are exempt, however the
Cheian Public Utility District and the City of Wenatchee have already gone to court over this very
same issue. The initial legal decision was even appealed and the Court of Appeals still ruled the
utility tax to be legal.

Highline Water District Response: The City says the tax is legal but that is not certain. Des
Moines will be the first city to test the appellate court ruling on a Title 57 RCW Water-Sewer
District. Highline Water District believes the tax is unlawful. For over 30 years, the Washington
State Supreme Court ruled that one governmental agency could not tax another governmental
agency without EXPRESS statutory authority instituted by the Legislature. Cities have tried for
many years to obtain this authority through the Legislature and failed. The Wenatchee v.
Chelan County PUD decision was never appealed to the State Supreme Court and we believe
this ruling to be an anomaly. One Appellate Court judge in the case stated this taxation issue to
be “razor thin, if not silfy.”

The District does not take the decision to litigate lightly. We continue to propose a solution to
negotiate a Franchise with the City to provide a fixed and certain franchise fee to provide mutual
consideration for the citizens and ratepayers. The City has denied the request. Why? So the
City can increase the tax in future years on the ratepayers to any rate they choose.

We are hopeful to resolve the differences in opinion. However, the District may seek a legal
solution to invalidate the unlawful tax.
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7. QUESTION: DO ALL THE OTHER UTILITIES THAT OPERATE IN THE CITY PAY A UTILITY TAX?

Des Moines Response: Yes. Ali the other utility providers pay the utility tax. These other utilities
service customers inside and outside of Des Moines and have successfully implemented ways
to track each cities’ different utility tax rates.

Highline Water District Response: The City taxes their OWN utilities and those they have
express statute authority to tax, like electricity and gas. The City now plans to extend this tax to
utilities they do not have express statute authority to tax, namely Water and Sewer Districts. It is
our belief the City will be the first in the State to tax a Water/Sewer District.

8. QUESTION: IF THE WATER AND SEWER DISTRICTS SUE THE CITY WILL THE CITIZENS HAVE TO PAY
THE LEGAL CASTS FOR BOTH SIDES?

Des Moines Response: Yes. If the Water and Sewer Districts file a law suit in an attempt to
change existing law, the customer's monthly utility payment will go to paying for the utilities’ legal
costs to bring the lawsuit. Then the same customer will have to also pay via scarce tax money
for the City's lawyers to defend the City's right to set the appropriate level of taxation to pay for
the services taxpayers demand.

Highline Water District Response: Yes, unfortunately this is true. The City can avert this
expense by coming to the table and negotiating a franchise agreement like many other cities
across the State have done previously, including the City of Des Moines with Lakehaven Utility
District.

9. QUESTION: THE WATER DISTRICT COMMISSIONER SAID IF THE WATER UTILITY TAX WAS
IMPLEMENTED THAT THE WATER DISTRICT WILL BILL THE CITY TAXPAYERS FOR THE COST OF FIRE
SUPPRESSION FACILITIES. IS THAT LEGAL?

Des Moines Response: Not any more. In 2013 the law was changed to specifically address
problems and confusions created by a couple of court cases and to clarify the law. The current
law now clearly states public water districts (like Highline Water District and KC Water District
#54) can continue to bill water customers the same as they always have. The law acknowledges
the sale of water has always served the dual purposes of providing safe drinking water and fire
suppression services. Because different governments entered into different agreements before
2013 (such as the City's franchise agreement with Lakehaven Water/Sewer District), it also
provided those agreements are also legal to continue or can be renegotiated IF BOTH PARTIES
AGREE. Thus while the PUDs used to, they no longer have the legal right to force cities to use
their very limited tax revenue to pay for fire suppression facilities. And since the Des Moines’
citizens receive their fire protection through the Fire District (and not the city) then if the Water
PUD wanted to bill an entity, the appropriate entity would be the Fire District, not the City.

Highline Water District Response: This is not true. The District continues to have the authority to
pill Des Moines for the District's costs to provide fire suppression facilities and fire flow capacity
in the City under the State Supreme Court’s 2008 Lane v. Seattle decision. The 2013 iaw did
nothing to prohibit that fact.
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VIA REGULAR MAIL HAND DELIVERED & EMAILED TO:
tpiasecki@desmoineswa.goy

November 19, 2015

Mr. Tony Piasecki & Honorable City Councilmembers
City Manager

City of Des Moines

21630 11" Ave S.

Des Moines, WA 38198

Re: 2016 Proposed City 11% Water Utility Tax; Draft Substitute Ordinance No. 15-186
Dear Mr. Piasecki and Honorable City Councilmembers:

Highline Water District continues to strongly oppose the City's utility tax for the reasons already
expressed in our October 27, 2015 and November 12, 2015 letters and public testimony at the City's
public hearings on October 29, 2015 and November 12, 2015. Highline continues to believe the City does
not have legal authority to tax the District, the tax is regressive, will cause financial hardship for many
District customers, and will be difficult to implement, given the District operates in seven cities and
unincorporated King County.

| must also respond to several items the City included in its "City of Des Moines Water & Sewer Tax
Questions and Answers” that are wrong, based on misunderstanding, or misguided. See District's
response to each of these items in attachment included with this letter.

In conclusion, be advised that, if the City enacts the proposed water utility tax, the District will consider all
of its options relative to the tax, including filing suit to obtain an order the tax is untawful. However, we
again respectfully request the City not enact the tax. Rather, the District continues to propose negotiation
of a franchise providing for the agreed payment of fee to the City to address our mutual concerns. This
approach has worked successfully for at least 20 other Cities and Water-Sewer Districts in King, Pierce and
Snohomish Countles.

Sincerely,

Mot Erenetl

Matt Everett
General Manager

Enclosure

Cew/Encl.
Highline Water District Board of Commissioners
John W. Milne, District Counsel
Ron Hall, General Manager, Southwest Suburban Sewer District
Ken Kase, General Manager, Midway Sewer District
eric Clarke, General Manager, K.C. Water District No. 54

23828 30th Ave. S. = Kent, WA 98032 = (206) 824-0375 = FAX (206) 824-0808 » www.highlinewater.org

Serving the Southwest Metropolitan Area since 1946




CITY OF DES MOINES WATER & SEWER UTILITY TAX
QUESTIONS AND ANSWERS AND HIGHLINE WATER DISTRICT RESPONSES

The City of Des Moines posted on its website a Frequently Asked Questions (FAQ) to address
their position on the proposed Water-Sewer Utility Tax. Highline Water District believes it is
important for the Citizens and Ratepayers to see both sides of the issue. The following lists the
Questions posed by the City, the City's response and Highline Water District's response.

1. QUESTION: WHY IS THE CITY OF DES MOINES CONSIDERING A UTILITY TAX ON WATER AND SEWER
DISTRICTS?

Des Moines Response: Without new revenues or extreme budget cuts, the City will have spent
all of its cash reserves by the middle of 2017 and be unable to pay for all services it is currently
providing. Also, residents are asking for expanded police services; which would further increase
cosls.

Highline Water District Response: The proposed 2016 City Budget presented on October 27,
2015 includes over $3,483,385 in new revenues, including $1,292,100 in one-time revenues
from Property Taxes, Sales and B&QO Taxes and Development Fees. Yet, the budget increases
spending $2,647,030 from current levels and includes only 3 new officers in October 2016
(totaling $85,000). Based on the City's calculations, the City will run out of cash reserves in
2017 without the additional revenue to support the increased spending, but not if current 2015
spending levels are maintained.

2. QUESTION: DO OTHER CITIES IN WASHINGTON CHARGE A UTILITY TAX ON WATER AND SEWER
SERVICES?

Des Moines Response: Yes, many other cities in Washington charge a utility tax on water and
sewer services. In fact, residents in many surrounding cities such as Kent (13%), Renton (6.8%),
Auburn (7%), Tukwila (10%), etc. all currently pay city utility taxes as part of their utility bill.

Highline Water District Response: It is true many cities tax their OWN water and sewer utilities.
Righline Water District is NOT a city-owned utility. Highline Water District is a Title 57 Special
Purpose District formed by a vote of the people and owned by the ratepayers in the seven cities
it serves. It is our belief that Des Moines will be the first city to tax a Title 57 Water-Sewer Utility
in the State of Washington.

3. QUESTION: WHAT % WATER AND SEWER UTILITY TAX DOES THE CITY OF DES MOINES PLAN TO
IMPLEMENT?

Des Moines Response: The current proposal sets the water and sewer utility tax at 11%.
Originally, City Council was considering establishing the tax at 16%. In response to continued
public input and discussion of priorities and ways to solve the budget deficit, City Council's latest
budget proposal permanently eliminates additional employee positions, reduces employee
compensation for 2016 by 4.6%, authorizes the sale of surplus land, as well as raises various
fees and taxes.

Hightine Water District Response: The proposed City budget includes a significant increase in
expenditures from current 2015 spending.
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4. QUESTION: DOES THE CITY PLAN TO INCREASE THE WATER AND SEWER UTILITY TAX EACH YEAR?

Des Moines Response: No. The city has created a 2015-2020 Financia! Plan to bring the city's
financial position back to a sustainable level. This long range plan takes into account long term
revenue growth and tight fiscal control over expenditures. If economic conditions remain stable,
then the long-term cuts in costs (such as the reduction in full time employees and 2016
compensation cuts) are expected to be adequate without further changes to utility taxes.

Highline Water District Response: The Cily states it does not plan to increase the utility tax each
year. However, nothing prohibits the City from increasing the tax rate in the future. The City
Manager advised the District the City intends to increase the tax in future years, and that the
utility taxes will become one of the City’s primary revenue sources. That is a why the City did not
want to enter into a franchise agreement for a fixed fee.

5. QUESTION: HOW MUCH WILL THE UTILITY TAXES ON WATER AND SEWER DISTRICTS COST THE
AVERAGE HOMEOWNER?

Des Moines Response: That depends on the amount of water a homeowner uses. For example,
a monthly water bill for $40 may have about $5.30 in utility tax added. A monthly sewer bill of
$25 may have about $3.30 of utility tax added.

Highline Water District Response: The estimate appears in the range for a typical homeowner
using an average amount of water; however, 11% of $40 equals $4.40. We do not understand
the City's math calculation to arrive at $5.30. With the proposed ordinance, some local
businesses may pay tens of thousands of dollars in additional tax each year. This increased
expense will affect local prices for goods and services throughout the City further impacting City
residents.

6. QUESTION: THE WATER AND SEWER DISTRICT COMMISSIONS SAID THEY MAY SUE THE CITY IF
THE WATER/SEWER UTILITY TAX IS IMPLEMENTED, IS THE WA TER/SEWER TAX LEGAL?

Des Moines Response: The utility tax is legal. Many cities already tax water and sewer
services. The Water and Sewer District Commissioners claim they are exempt, however the
Chelan Public Utility District and the City of Wenatchee have already gone to court over this very
same issue. The initial legal decision was even appealed and the Court of Appeals still ruled the
utility tax to be legal.

Highline Water District Response: The City says the tax is legal but that is not certain. Des
Moines will be the first city to test the appellate court ruling on a Title 57 RCW Water-Sewer
District. Highline Water District believes the tax is uniawful. For over 30 years, the Washington
State Supreme Court ruled that one governmental agency could not tax another governmental
agency without EXPRESS statutory authority instituted by the Legislature. Cities have tried for
many years to obtain this authority through the Legislature and failed. The Wenatchee v.
Chelan County PUD decision was never appealed to the State Supreme Court and we believe
this ruling to be an anomaly. One Appellate Court judge in the case stated this taxation issue to
be “razor thin, if not silly."

The District does not take the decision to litigate lightly. We continue to propose a solution to
negotiate a Franchise with the City to provide a fixed and certain franchise fee to provide mutual
consideration for the citizens and ratepayers. The City has denied the request. Why? So the
City can increase the tax in future years on the ratepayers to any rate they choose.

We are hopeful to resolve the differences in opinion. However, the District may seek a legal
solution to invalidate the unlawful tax.
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7. QUESTION: DO ALL THE OTHER UTILITIES THAT OPERATE IN THE CITY PAY A UTILITY TAX?

Des Moines Response: Yes. All the other utility providers pay the utility tax. These other utilities
service customers inside and outside of Des Moines and have successfully implemented ways
to track each cities’ different utility tax rates.

Highline Water District Response: The City taxes their OWN utilities and those they have
express statute authority to tax, like electricity and gas. The City now plans to extend this tax to
utilities they do not have express statute authority to tax, namely Water and Sewer Districts. It is
our befief the City will be the first in the State to tax a Water/Sewer District.

8. QUESTION: IF THE WATER AND SEWER DISTRICTS SUE THE CITY WILL THE CITIZENS HAVE TO PAY
THE LEGAL CASTS FOR BOTH SIDES?

Des Moines Response: Yes. If the Water and Sewer Districts file a law suit in an attempt to
change existing law, the customer’s monthly utility payment will go to paying for the utiiities’ legal
costs to bring the lawsuit. Then the same customer will have to also pay via scarce tax money
for the City's lawyers to defend the City's right to set the appropriate level of taxation to pay for
the services taxpayers demand.

Highline Water District Response: Yes, unfortunately this is true. The City can avert this
expense by coming to the table and negotiating a franchise agreement like many other cities
across the State have done previously, including the City of Des Moines with Lakehaven Utility
District.

9. QUESTION: THE WATER DISTRICT COMMISSIONER SAID IF THE WATER UTILITY TAX WAS
IMPLEMENTED THAT THE WATER DISTRICT WILL BILL THE CITY TAXPAYERS FOR THE COST OF FIRE
SUPPRESSION FACILITIES, IS THAT LEGAL?

Des Moines Response: Not any more. In 2013 the law was changed to specifically address
problems and confusions created by a couple of court cases and to clarify the law. The current
law now clearly states public water districts (like Highline Water District and KC Water District
#54) can continue to bill water customers the same as they always have. The law acknowledges
the sale of water has always served the dual purposes of providing safe drinking water and fire
suppression services. Because different governments entered into different agreements before
2013 (such as the City's franchise agreement with Lakehaven Water/Sewer District}, it also
provided those agreements are also legal to continue or can be renegotiated IF BOTH PARTIES
AGREE. Thus while the PUDs used to, they no longer have the legal right to force cities to use
their very limited tax revenue to pay for fire suppression facilities. And since the Des Moines’
citizens receive their fire protection through the Fire District (and not the city) then if the Water
PUD wanted to bill an entity, the appropriate entity would be the Fire District, not the City.

Highline Water District Response: This is not true. The District co ntinues to have the authority to
bill Des Moines for the District's costs to provide fire suppression facilities and fire flow capacity
in the City under the State Supreme Court's 2008 Lane v. Seattle decision. The 2013 law did
nothing to prohibit that fact.
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10. QUESTION: THE CITY HAS ENTERED INTO A FRANCHISE AGREEMENT WITH THE [ AKEHAVEN
WATER/SEWER DISTRICT. WHY HASN'T THE CITY ENTERED INTO FRANCHISE AGREEMENTS WITH THE
OTHER WATER AND SEWER DISTRIC TS THAT SERVE THE CITY OF DES MOINES’ CITIZENS ?

Highline Water District Response: This statement is not true. Highline Water District was not
offered a franchise in 2011. The City did not provide any documents for discussion or review,

11. QUESTION: WHY WOULDN'T REDONDO AREA RESIDENTS HAVE TO PAY THE WATER AND SEWER
UTILITY TAX?

Des Moines Response: The franchise agreement with Lakehaven Water/Sewer District
precludes the City from taxing their revenues until 7/19/2031 (when the agreement expires).
When the agreement expires, water and sewer service to those citizens could also then be
taxed.

Hightine Water District Response: If the City negotiated with Lakehaven Utility District, why not
Highline Water District?

12. QUESTION: WHY WOULDN'T RESIDENTS IN THE CITY WHO HAVE WELLS AND SEPTIC TANKS PAY
THE WATER AND SEWER UTILITY TAX?

Des Moines Response: The utility tax applies to revenues generated by persons in the business
of selling water and sewer services. Since property owners with wells and septic tanks don’t sell
their services to others, they are not subject to the tax.

Highline Water District Response: The tax only applies to the District’'s water customers.

13. QUESTION: DOES THE WATER AND SEWER UTILITY TAX FORCE THE WATER AND SEWER
DISTRICTS TO CHANGE THEIR BILLING SYSTEMS? DOES THE CHANGE CAUSE A HARDSHIP FOR THE
WATER AND SEWER DISTRICTS AND WON'T THIS COST LOTS OF MONEY FOR THEM TO IMPLEMENT?
SHOULD THEY BE GIVEN A REASONABLE AMOUNT OF TIME TO UPDATE THEIR BILLING SYSTEM?

Des Moines Response: The utility billing systems already contain the data needed to calculate
and remit the utility tax because they need the same information to send their customer's utility
bill. The Water and Sewer Utility Districts have the service address and the amount billed to
each address. These are the components of the tax calculation. State law has determined sixty
days as reasonable notice to utilities.

The challenge is not about whether Water and Sewer Utility Districts can calculate the tax, they
have the data. Rather the issue is how long it will take the Water and Sewer Utility Districts to

if good faith effort has been made and more time is needed.

Highline Water District Response: City staff has no knowledge or understanding of the District's
billing system. They are unaware of the difficulties the water-sewer districts will have billing Des
Moines customers for the tax and paying the City. The Proposed ordinance still has an effective
date of January 1, 2016, and there is no provision in the ordinance for delayed enforcement.
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14. QUESTION: THE UTILITY COMMISSIONER’S LETTER SAID THE WATER AND SEWER UTILITY TAX
ORDINANCE WAS PUT BEFORE CiTY COUNCIL WITH LITTLE NOTICE AND NO PUBLIC INPUT? IS THAT
CORRECT?

Des Moines Response: That is not correct. The discussion of various solutions to the City's
budget shortfall, including the option of raising water and sewer utility taxes has been part of
public open meetings and discussions since August 8, 2015. The public has attended several
meetings to provide input to City Council regarding which services and how much service the
citizens want.

Highline Water District Response: Highline Water District was first notified about the tax at a
meeting on October 22, 2015; one week prior to the October 29 Council meeting where they
intended to pass the tax. The District’s objection is the City staff did not reach out to
constructively discuss options to create a “win-win” solution in advance.

15. QUESTION: IF THE CITY PASSES A UTILITY TAX, DOES THAT MEAN MY BILL WiLL INCREASE THE
SAME % AS THE UTILITY TAX%?

Des Moines Response: It doesn't have to. The utility tax is only one component of the fotal rate.
The Water and Sewer Utility Districts’ Commissioners are elected officials. The Water and
Sewer Utility Districts are holding millions of dollars in cash reserves which can be used to pay
for sudden cost changes such as this. The Commissioners can vote to offset some or all of the
increased costs using existing, unrestricted cash reserves relating to Des Moines’ ratepayers
and then raise the rates slowly over several years,

Highline Water District Response:  This statement is a fundamental misunderstanding of
Highline Water District's financial obligations and the City's response is the opinion of City Staff.
Applicable state law (including RCW 57.08.081) requires the District only recover its cost of
service to its various customer ciasses. There is no profit in its rates but only the recovery of
actual costs incurred to provide utility service. Any City tax will be a cost of service, which must
be recovered from the affected District ratepayers.

Highline Water District serves water in seven cities including Des Moines, Burien, Federal Way
Kent, Normandy Park, SeaTac, Tukwila and portions of unincorporated King County. If the
District was to “absorb” the tax without passing it on directly to those affected, the State Auditor
would consider it a gifting of public funds. In addition, the District may be exposed to a third
party lawsuit by a ratepayer in another City who believes his/her water bill is subsidizing a tax in
the City of Des Moines.

When a city decides to construct or pave a new road, the District must upgrade aging pipes at
the same time at the District’s sole expense. The City does not provide any financial assistance.

the most effective way of maintaining the ratepayer assets in perpetuity without drastically
increasing rates to address a specific District or city driven project.

Many cities, like Federal Way and SeaTac, who impose a Utility Tax where they have the
statutory authority to implement, have a rebate program to help low income and disabled
residents. We recommend the City institute a program to help these people in need.
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Des Moines Comment:
Ratepayers can attend the Water and Sewer Utility Districts’ rate setting meetings to provide
input on what annual changes to rates are considered fair and reasonable.

Water and Sewer Utility Districts Unrestricted cash balances at the end of 2014 are as follows:

Midway Sewer District* $22,421,369 2014 Increase in cash from 2013; $1,182.003 Highline
Water District* $16,659,637 2014 Increase in cash from 2013: $2,384,049

Midway Sewer District annual tax impact at 11% is estimated at $421,000 Highline Water District
annual tax impact at 11% is estimated at $449,000

As a point of comparison, the City's General Fund's 2014 ending fund balance was not %16
miliion or $22 million like the Water and Sewer Districts, but rather was only less than $678,000.

* Des Moines ratepayers' share is approximately 51% of Midway Sewer District and 27% of
Highline Water District

Highline Water District Comment-
The District welcomes public comment on its water rates. When proposing a water rate
increase, the District has a rate hearing open for public comment and publishes it in advance of

According to the 2014 Annual Survey of Wholesale Customers of Seattle Public Utilities (latest
data available), Highline Water District average residential water bill is $37.94/month and the
average of all 27 SPU wholesale customers is $39.70/month.

The District invests significant resources into capital improvements to increase the reliability of
its water system. The District

Rating. This high bond rating allows the District to obtain a low-interest revenue bond, if
required, to pay for large capital improvement projects, such as water main replacements due to
the WSDOT SR-509 Expansion project.
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SUBSTITUTION MOTION FOR DRAFT ORDINANCE NO. 15-183

MOTION: “I MOVE TO ENACT DRAFT ORDINANCE NO. 15-183 WITH THE

11/18/2015 REVISED APPENDICES A AND B ESTABLISHING THE 2016 OPERATING
AND CAPITAL BUDGETS ON NOVEMBER 19, 2016.”






