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Public Safety and Transportation Committee

Agenda

September 14™, 2006
(6:00 - 7:30 PM)

Hotel/Motel Ordinance Revisions (15 minutes)
e Discuss how changes requested by Council are proposed to be included

Redondo Police Department Sub-Station Tenant Improvements (10 minutes)
e Strategize on best way to proceed after Council rejects $157,000 bid

Photo Enforcement Systems (10 minutes)
® Receive policy direction on next steps

Multi-Year Design Contract for Overlay Program (10 minutes)

e Confirm approach and how design costs incurred in 2006 for the 2007 program will
be covered

Interlocal Agreement (ILA) with Midway Sewer District for 16™ Ave S
Improvement Project (20 minutes)

e Review current bidding and construction schedule

e Preview ILA before 9/28 full Council review



AGENDA ITEM

BUSINESS OF THE CITY COUNCIL
City of Des Moines, WA

SUBJECT:

Draft Ordinance No. 06-073

Amending the City’s Hotel/Motel Ordinance
(DMMC 5.60)

ATTACHMENTS:

Draft Ordinance No. 06-073
(City Attorney’s 3™ Draft — 9/12/06)

FOR AGENDA OF: September 28, 2006

DEPT. OF ORIGIN: Legal

DATE SUBMITTED: _ September 13, 2006

CLEARANCES:
[ ] Legal
[1 PD

APPROVED BY CITY MANAGER
FOR SUBMITTAL:

PURPOSE AND RECOMMENDATION

The purpose of this report is to seek City Council approval of “revised” Draft Ordinance No. 06-073

amending the City’s overnight lodging (Hotel/Motel) ordinance, DMMC 5.60. Per Council direction the
draft ordinance adds a requirement for armed security for hotels or motels whose annual calls for police

service exceed 1.00 per rental unit, adds conditions for approval of subsequent applications for a
business license and hotel/motel endorsement after a period of revocation, and adds additional

enforcement and penalty provisions.

At the council meeting on 9/7/06 this draft ordinance was passed to a second reading for enactment on
the next available calendar, however the City Council directed staff to revise the draft ordinance to: 1)
“Shorten the process;” 2) Add the requirement for armed security to DMMC 5.60.070; and (3) Add

enforcement and penalty provisions.

SUGGESTED MOTION: “To enact Draft Ordinance No. 06-073.”

BACKGROUND

As part of the enforcement process of the City’s Hotel/Motel Ordinance, enacted in 2003 and now

codified as DMMC 5.60, it has been discovered and determined that, despite active enforcement by the

Police Department and even after compliance with all of the provisions of the existing ordinance:




LR




Agenda Item
Page 2

There are still overnight lodging establishments in the City whose annual calls for service exceed
1.00 per unit;

2. The existing ordinance does not require licensed, armed and uniformed security for hotels or
motels whose annual calls for service exceed 1.00 per unit;
3. The existing ordinance does not establish conditions for subsequent applications for business
licenses and hotel/motel endorsements after a period of revocation; and
4. The existing ordinance does not clearly establish violations and alternate enforcement remedies.
DISCUSSION

This “revised” proposed ordinance adds the following enforcement tools and procedures to assist the
City Manager and the Police Department in their efforts to correct these ongoing problems:

Section 1 adds a requirement that hotels or motels whose annual calls for service exceed 1.00 per
unit must have a licensed, armed and uniformed security guard on the premises every day from
6:00 p.m. until 6:00 a.m;

Section 2 changes the section title from “Enforcement” to “Revocation of Business License,” and
deletes the language that limits the time period for revocation of a hotel or motel business license
and endorsement;

Section 3 adds a new section to DMMC 5.60 establishing conditions for approval of any
subsequent application for a business license to operate a hotel or motel on the same property
following a period of revocation. The ordinance provides that conditions of approval shall be

based upon the hotel or motel property’s history of annual calls for service prior to revocation,

and:
¢ All employees of the applicant must attend a four (4) hour crime prevention training class
taught by law enforcement personnel; and
¢ The hotel or motel property must pass a full “Crime Prevention through Environment
Design (CPTED)” inspection by law enforcement personnel demonstrating that the
property meets minimum security requirements.

Section 4 adds the following enforcement remedies:

e It makes it a violation of DMMC Chapter 5.60 if, after imposition of all of the
requirements of section 5.60.070 for a period of one (1) year, the annual calls for service
continue to exceed 1.00 per unit;

¢ It makes a violation of the ordinance a Class 1 Civil Infraction and allows the City to
seek fines and penalties in accordance with the City’s civil infraction code;

e It provides that each day upon which a violation of the chapter occurs constitutes a
separate offense;

¢ It provides that a violation of the ordinance also constitutes a public nuisance and that
anyone who allows or permits a hotel or motel to violate the ordinance is guilty of a
criminal ottense (misdemeanor); and

e It provides that the city manager may also proceed with a Superior Court abatement
action.
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ALTERNATIVES

TAKE NO ACTION:
Taking no action would leave the City’s overnight lodging ordinance with:

e No requirement for armed security for lodging establishments with annual calls for service
exceeding 1.00 per unit;

¢ A limitation on the city manager’s authority to revoke or deny renewal of a hotel/motel
business license and hotel/motel endorsement. Under the current ordinance revocation could
be not less than 90 days nor more than one (1) year;

e No provision establishing the conditions for subsequent applications for a business license to
operate a hotel or motel on the same property following a period of revocation; and

e Very unclear and limited enforcement remedies.

FINANCIAL IMPACT

The financial impact to the City of adopting Draft Ordinance No. 06-073 would be either neutral or
positive. The enforcement provisions for collection of fines by civil or criminal action could create
additional court revenues.

RECOMMENDATION

Staff recommends the adoption of Draft Ordinance No. 06-073.



CITY ATTORNEY'S FIRST DRAFT 8/8/06
CITY ATTORNEY'S SECOND DRAFT 8/22/06
CITY ATTORNEY’S THIRD DRAFT 9/12/06

DRAFT ORDINANCE NO. 06-073

AN ORDINANCE OF THE CITY OF DES MOINES, WASHINGTON
relating to overnight lodgings, amending DMMC Chapter 5.60 by
adding a requirement for armed security for hotels or motels
whose annual calls for police service exceed 1.00 per unit,
adding conditions for approval of subsequent applications for a
business license and hotel/motel endorsement after a period of
revocation, and adding additional enforcement and penalty
provisions.

WHEREAS, the City of Des Moines Overnight Lodgings
Ordinance, chapter 5.60 DMMC, does not require armed security
for hotels and motels whose annual calls for service are greater
than 1.00 per unit, and

WHEREAS, chapter 5.60 DMMC does not establish conditions
of approval for subsequent applications for a business license
and hotel/motel endorsement after a period of revocation or
denial of renewal, and

WHEREAS, chapter 5.60 does not specify or identify
violations, alternative enforcement remedies and penalties; now
therefore,

THE CITY COUNCIL OF THE CITY OF DES MOINES ORDAINS AS FOLLOWS:

Sec.1. DMMC 5.60.070 and section 7 of Ordinance No. 1320
are amended to read as follows:

5.60.070 Annual calls for police service greater
than 1.00 calls per unit.

Hotels or motels whose annual calls for service
are greater than 1.00 calls per unit are required
tec meet the following additional conditions,
designed to deter crime, to obtain a business
license endorsement to operate in the city of Des
Moines:

(1) Conform to the requirements set forth in DMMC
5.60.050 and 5.60.060.

(2) Provide the Des Moines police department with
the names and dates of birth of all owners,
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managers, and employees to allow for background
checks. .
(3} Bold semi-annual employee training sessions,
assisted by the Des Moines police department.

(4) Provide 24-hour front desk personnel.

(5} Enforce the following guest rules:

{(a) Units cannot be rented for léss than a six-
hour period. :

(b)) No unit may be used for drunkenness,
fighting, or breaches of the peace. No unit may
be used if loud noises come from that unit. Loud
noises are those noises that disturb the
tranquility of the neighborhood or those necises
that would be disturbing to a reasonable person.
(c) Alcchol may not be consumed in common areas
except for .designated banquet or reception rooms
or areas. '

(6) Maintain a daily key log. Each key that is
found to be .missing must have its corresponding
lock re-keyed prior to the unit being rented.
Each master key that is found to be missing will
require the establishment to re-key all
corresponding locks.

{(7) Issue parking passes to all vehicles to be
allowed to park on the premises with each pass
marked with the issue date and expiration date.

{8) Require all guests who stay more than 30 days
to fill out an application for tenancy in a form
provided by the Des Moines police department.

{(9) Participate in the Des Moines police
department “criminal trespass program.”
Participation shall mean the facility shall be
registered in the “criminal trespass program.”
(10) Remove all graffiti and repair all vandalism
within seven days of occurrence.

{(11) Permit an annual inspection by the city of
Des Moines building official to ensure that
guestrooms are maintained according to  Uniform
Health Code and Uniform Fire Code, including
tamper-resistant smoke detectors meeting National
Fire Protection Agency (NFPA) standards. .
(12) Follow crime prevention through
environmental design (CPTED) standards for
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landscaping/plant maintenance. . These standards
will be provided by the Des Moines police
department. :

"(13) Install 1lighting in all common areas with
minimum maintained lighting of 1.5 foot-candles
at ground level.

(14) Install and operate video monitoring
equipment in all parking lots, monitored and
recorded at the front desk 24. hours per day,
seven days per week. '

(15) Have a licensed, armed and uniformed
security guard on the premises every day from
6:00 p.m. until 6:00 a.m.

(16) sSubmit to scheduled semi-annual audits by .| Deletedz 5 )
the city of Des -Moines police department to
verify compliance with the above-referenced -
requirements.
Sec.2. DMMC 5.60.080 and section 8 of Ordinance .
No. 1320 are amended to read as follows: . .
5.60.080 Revocation of business license. If .| Deleted: Enforcement— ]

the Chief of Police finds that any hotel or motel
has violated or failed to comply with any
provisions of this chapter, the Chief shall make
a written record of such finding and shall
specify therein the particulars, and will inform
the Des Moines City.Manager. Upon recommendation
"of the Chief of Police, the City Manager may
revoke or deny renewal of the City of Des Moines
business license endorsement for that hotel or
motel. Revocation or denial of renewal, of the

hotel or motel business license endorsement under
this chapter shall require revocation of the
hotel’s or motel’s City of Des Moines general
business license under DMMC 5.04.060, or denial
of renewal of the hotel or motel City of Des
Moines general . business license under DMMC
5.04.070. The City Manager will provide the hotel
or motel with notice of the decision to revoke,
or deny renewal of, the City of Des Moines
business license as required under DMMC 5.04.060
.and 5.04.070.

less than 90 days or not
more than one year

,,,,,,,,,, Deleted: for a period of noj
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NEW SECTION. Sec. 3. Stbseguent applications for
business licenses and endorsaments — Conditicns of approval.

(1) The conditions of approval of " any subseguent
application for a business license or endorsement to operate a
hotel or motel on the same property following a period of
revocation or denial of renewal of a hotel or motel’s business
license shall be based upon the hotel or motel property’s
history of annual calls for service prior to the revocation.

(2) No subsequent application for a business license or
endorsement to operate a hotel or motel on the same property

following a period -of revocation or denial of renewal shall be

approved unless the applicant presents a corrective action plan,
to the reasonable satisfaction of the Chief of Police and the
City Manager, to assure that the conditions and causes of the

prior revocation or denial of renewal have been or will be
eliminated. Such corrective action plan must, at a minimum,
include the following: :

() All employees of the applicant shall be
required to attend a four (4) hour crime prevention training

class taught be law enforcement personnel; and

(b) The hotel or motel property must pass a full

“Crime Prevention Through Environmental Design ({CPTED)"”

inspection by law enforcement personnel demonstrating that the

property meets minimum security regquirements.

Sec. 4. DMMC 5.60.100 and Section 10 of Ordinances—{ Formatted: Hyphenate ).

No. 1320 are amended to read as follows:

Vioclations, enforcement and penaliies.

(1) Remedies cumulative. The remedies
provided for herein for failure to comply with
this chapter shall be cumulative and in addition
to any other remedy at law or equity.

(2) Centinuing annual calls for police
service greater than 1.00 calls per unit. It is
a_ violation of DMMC Chapter 5.60 if, after

[Deleted: Remedies Cupmlative ]
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imposition of all of the requirements of section
5.60.070 for a period of one {l1) year, the annual
calls for service tc the hotel or motel continue
to be greater than 1.00 per vear.

(2) Civil infraction. A violation of or
failure to comply with this chapter is a Class 1
Civil Infraction and the City may enforce this
chapter and seek fines and penalties in
accordance with the provisions of DMMC Chapter
1.24.

(3) Separate cffense. Fach day upon which a
violation of this chapter occurs constitutes a
separate offense.

(4) Criminal Offense -~ Misdemeanor for
allowing or permitting nuisance. A violation of
this chapter also constitutes a public nuisance
and everv person who allows or permits a hotel or
motel to operate in violation of this chapter is
guilty of a misdemeanor.

{(5) Nuisance zbatement -~ Enforcement by
civil action. The city manager may also seek
legal or equitable reljief to enjoin any acts or
practices and abate .any condition which may
constitute a nuisance or a violation of. this

_chaEter.

NEW SECTION. Sec. 5. Codification. Section 3 of
this ordinance shall be codified as new section in chapter 5.60
DMMC. '

NEW SECTION. Sec. 6. ' Severability - Construction.

(1) If a section, subsection, paragraph, sentence,
clause, or phrase of this ordinance is declared unconstitutional
or invalid for any reason by any court of competent
jurisdiction; such decision shall not affect the validity of the
remaining portions of this ordinance.
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(2) If the provisions of this ordinance are found to be
inconsistent with other provisions of the Des Moines Municipal
Code, this ordinance is deemed to control.

NEW SECTION. Sec. 7. Effective date. This
ordinance shall take effect and be -in full force thirty (30)
days after its passage, approval, and publication in accordance
with law. : '

PASSED BY the City Council of the City of Des Moines this
day of , 2006 and signed in authentication
thereof this day of , 2006.

MAYOR
APPROVED AS TO FORM:

City Attorney

ATTEST:

City Clerk
Published::

‘'Effective Date:

R:\RSBrown\Case Files - Active\06-073 - Hotel-Motel Ordinance Amendment\Draft Ordinance 06-073 -
3rd braft.doc . :
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ATTACHMENT A

INTERLOCAL AGREEMENT

CITY OF DES MOINES AND MIDWAY SEWER DISTRICT
16" AVENE SOUTH IMPROVEMENT PROJECT
S. 272" Street to S. 260" Street

WHEREAS, the City of Des Moines, Washington (hereinafter “City”) is undertaking a
capital improvement project known as the 16th Avenue S. Improvement project (hereinafter “the
Project”); and

WHEREAS, Chapter 39.34 RCW authorizes two or more political subdivisions or units
of local government of the State of Washington to cooperate on a basis of mutual advantage to
provide for services and facilities; and

WHEREAS, the Midway Sewer District (hereinafter “District”) owns and operates
certain sewer utilities located in the 16th Avenue S. right-of-way and within and adjacent to the
project limits of the Project and the District has a franchise agreement to operate in said right-of-
way; and

WHEREAS, the City of Des Moines intends to improve 16" Avenue South and this
construction presents an opportunity to upgrade the District’s sewer utilities; and

WHEREAS, the District plans to upgrade certain sewer utilities located within and
adjacent to the project limits of the Project; and

WHEREAS, integrating the District’s sewer utilities work into the City’s design and
construction of the Project would be more expedient, less expensive, and less disruptive to the
public than undertaking both the City’s and the District’s projects separately; and

WHEREAS, the Parties mutually desire to establish a formal arrangement under which
the District will pay the City in exchange for the City’s incorporating the District’s utilities work
into the design and construction of the Project; and

WHEREAS, the Parties desire to enter into this Agreement for the purpose of defining
their respective rights, obligations, costs and liabilities regarding this undertaking; and

WHEREAS, the City Council of the City of Des Moines has taken appropriate action to
approve the City’s entry into this Agreement; and
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WHEREAS, the Board of Commissioners of the District has taken appropriate action to
approve the District’s entry into this Agreement;

NOW, THEREFORE, in consideration of the terms, conditions and covenants contained
herein, the Parties agree as follows:

TERMS

Section 1. Purpose. The purpose of this Agreement is to establish a formal arrangement
under which the District will pay the City to incorporate the design of the District’s sewer
utilities upgrades and relocations into the Project contract documents and to construct said
utilities upgrades and relocations in conjunction with the City’s design and construction of the
Project. The terms, conditions, and covenants of this Agreement shall accordingly be interpreted
to advance this purpose. This Agreement further seeks to allocate and define the Parties’
respective rights, obligations, costs and liabilities concerning the establishment, operation and
maintenance of this undertaking.

Section 2. Term. This Agreement shall be effective upon execution by the Parties
hereto. Unless terminated in accordance with Section 3, or Section 4.H, this Agreement shall
remain effective until one of the following events, whichever is later: (a) the District’s written
acceptance of and payment for all District’s infrastructure provided pursuant hereto, or (b)
December 31, 2007. Thereafter, the agreement shall expire automatically. The Parties may at
their option renew this Agreement for a mutually agreed upon term by a writing signed by both
Parties.

Section 3. Termination. Either Party may terminate this Agreement with or without
cause by providing the other Party with 30 days written notice of its intent to terminate.
Termination or expiration shall not alter the District’s payment obligations under Section 6 for
services already rendered, as well as for the normal and reasonable costs incurred by the
contractor in terminating and closing out the District’s portion of the work, and shall not alter the
Parties’ respective obligations under Section 11 of this Agreement.

Section 4. Obligations of the District. The District agrees to:

A. Provide periodic payments to the City to reimburse the City for its costs of designing
and constructing the District’s sewer utilities relocation and upgrade work pursuant to
Section 6 of this Agreement, and as follows:

a. Engineering/Design.

i. The District will provide the City with, and assume full responsibility
for, engineered plans and specifications for all work to be completed
under this agreement. The plans shall be stamped by a licensed
engineer and made in accordance with current State of Washington
Specifications for Road, Bridge, and Municipal Construction, unless
otherwise noted.

ii. The District shall reimburse the City for 100% of the City’s outside
costs for engineering/design to incorporate the design prepared by the
District’s engineering consultant for the District’s sewer utilities
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relocation and upgrade work into the construction plans, specifications
and contract documents for the Project. The actual, pre-determined
cost to the District for this engineering/design service is $8,000.

b. Bid Process. The District shall participate in the bid process as follows:

1.

iil.

Provide the City with plans, specifications, and such other information
relating to Midway Sewer District sewer utilities relocation and
upgrade work as is necessary to prepare the bid documents by August
11, 2006.

Review and approve bid documents as prepared by the City not later
than 10 days following submission of the bid documents to the District
by the City.

Accept or reject any or all bids as to Midway Sewer District Schedule.
Within ten (10) days of receiving the bid prices, the District shall
notify the City in writing that the District either approves or rejects the
bid document.

c. Construction. The District shall reimburse the City for the City’s actual costs
for construction of the District’s utilities work based upon:

i

1.

1il.

1v.

Contractor’s bid schedule for this work, the actual quantities of work
installed, and the final actual costs of construction. The engineer’s
estimate for this work, excluding sales tax, is between $1,654,000 and
$1,819,800 or approximately 26 percent of the total estimated
construction contract.

All costs of hot mix asphalt overlay and grinding required to resurface
sidestreets outside the City’s project limits based upon the City’s bid
item for such work not to exceed the engineer’s estimate of 4600
square yards of Class B asphalt overlay with grind. The engineer’s
estimate for this work is between $161,000 and $177,000.

A portion of the actual project mobilization and traffic control cost
calculated in the following manner: (Total Actual Mobilization, and
Traffic Control Cost) + (Sum of District’s actual costs derived from
Sections 4.A.b.i and Section 4.A.b.ii) / (Total Project Construction
Cost). The District anticipates that 26% the total project mobilization
and traffic control costs will be the responsibility of the District. If the
City determines that the bids schedules for one or more of these items
in 4.A.c.iii is unbalanced, then the District agrees to adjust their
contribution to balance these bid items not to exceed 26% of these
costs.

All Washington State Sales tax associated with the District’s work.

B. Provide construction surveying, monumentation, and staking of the District’s work
utilizing datum approved in advance by the City or the City’s Consulting Engineer.
The District shall replace any monuments, that are removed solely as the result of the
District’s work, as required by the City for its project. The District shall be
responsible for preparing as-built construction drawings and providing said
information to the City within 30 days of completion of the District’s work.
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C. Reimburse the City for the District’s prorated share of the City’s actual outside costs
for construction engineering and management of the project. The District’s prorated
share of the construction engineering and management cost shall be computed by
multiplying the City’s actual outside cost for construction engineering and
management times the percentage of the construction contract cost that the District’s
utilities work is of the total construction contract cost for the project, then multiplying
the resultant times the same percentage share.

D. Reimburse the City for the District’s prorated share of the City’s direct project
administration and management costs estimated not to exceed $14,000.

E. Respond promptly to information requests submitted by the City or its agents
regarding the sewer utilities relocation and upgrade work.

F. Upon satisfactory completion of the District’s sewer utilities relocation and upgrade
work, provide written acceptance of the work to the City.

G. The District agrees that the 16" Ave S. Project is a priority for the City and that a
District inspector will be available during the project construction. The District
inspector will record bid item quantities and provide them to the City’s engineer for
inclusion in monthly pay estimates. The District inspector will have the responsibility
for inspection and approval of the District facilities and that the contractor employed
by the City will be directed to comply with the District requirements by the City’s
engineer or designee in accordance with plans and specifications approved by the
District.  The District inspector shall immediately notify the City, verbally and in
writing, of any disapproval of said work and provide said notification prior to
progress payment for said work to the Contractor.

H. If the District decides to reject any or all bids, then the District acknowledges that
construction of these sewer improvements under a separate contract will likely delay
and/or increase the cost of the City’s project and the district agrees to postpone said
improvements for a period of 5 years beyond completion of the City’s improvements
unless it is demonstrated that lack of said improvements poses a serious danger to
public health or safety.

Section 5. Obligations of the City. The City agrees to:

A. Incorporate the design prepared by the District’s engineering consultant for the
District’s sewer utilities relocation and upgrade work into the construction plans,
specifications and contract documents for the Project as a separate schedule.

B. Assume responsibility for constructing the District’s sewer utilities relocation and
upgrade work in accordance with the plans, specifications, and contract documents,
including but not limited to securing all necessary consultants, contractors, and
subcontractors. All construction contracts shall be procured through a formal
competitive bidding process consistent with applicable State law. The City shall have
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sole authority to award and manage the construction contract per the terms of this
agreement.

. Submit to the District written invoices for payment in accordance with Section 6.
Include copies of invoices or other documentation from consultants and/or
contractors, clearly indicating the District’s portion of the invoices.

. Assume lead agency status and responsibility for applying for and obtaining any and
all regulatory permits necessary to complete the Project, including but not limited to
right-of-way permits and SEPA approvals.

Provide District personnel reasonable access to the Project’s construction area for
purposes of inspecting, monitoring approving or disapproving the progress of work
performed on the District’s sewer utilities relocation and upgrade work. The City
shall notify a District representative of all construction meetings and shall allow the
District representative to participate in all construction meetings.

Respond promptly to information requests submitted by the District or its agents
regarding the Project.

Section 6. Payment Schedule. The Parties agree to the following billing and payment

A. The actual cost incurred by the City to incorporate the design prepared by the

District’s engineering consultant for the District’s sewer utilities relocation and
upgrade work into the construction plans, specifications and contract documents for
the Project has been pre-determined to be $8,000. The District shall tender payment
to the City in the form of a check, money order, or other certified funds in this
amount within 30 days of execution of this Agreement.

. For construction contract costs and for construction engineering and management
costs incurred by the City for the District’s utilities work on the Project, the City shall
submit an invoice to the District for the District’s share of said expense for the
District’s utilities work. Said invoice shall contain a reasonably detailed explanation
of the methodology utilized by the City in determining the District’s share of each
expense. To the extent reasonably possible, the City shall document and tabulate
separately the actual quantities of work installed to clearly identify the District’s
portion of the Project construction cost for the District’s utilities work.  Final
adjustment of prorated costs shall be delivered to the District within 30 days of
project close out.
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C. Within 30 days of receiving any invoice pursuant to subsection 6.B, the District shall
tender payment to the City in the form of a check, money order or other certified
funds for the invoiced amount.

D. In the event that the Parties disagree regarding the District’s share of any expense
incurred by the City regarding the Project, the Parties may agree to submit the
question for resolution in accordance with the mediation/arbitration clause contained
herein.

Section 7. (reserved)

Section 8. Change Orders and Authorization of Cost Overruns:

A. Change Orders. All change orders shall be subject to review and recommendation by
the District’s Administrator. The District shall have the right to approve or reject
change orders relating to the District’s work prior to payment to the contractor by the
City. The City shall have the right to approve or reject change orders relating to the
City’s work. The parties shall mutually accept or reject change orders relating to
joint work. Any dispute between the parties as to proportional payment for joint
element change orders shall be resolved pursuant to the mediation/arbitration clause
contained herein.

B. Cost Overruns. The City is authorized on behalf of the District to negotiate and
approve all unit price over-runs in bid quantities and change orders related to the
installation of the District’s sewer main and related work. The District also
authorizes the expenditure by the City of a contingency of up to 10% of the
contractor’s total price for the District’s bid schedule for over-runs in bid quantities
and change orders associated with the installation of the District’s sewer main and
related work. For any quantity overruns that cause the cost of the District’s sewer
line installation to exceed the authorized 10% contingency amount, the City will
notify the District in writing requesting a letter of concurrency allowing the City to
exceed the 10% contingency before proceeding with the work. The letter will
include an explanation of the changed conditions necessitating exceeding the
previously approved contingency. A letter of concurrence shall be provided to the
City within a reasonable time frame so as to not cause a Project delay. If thereis a
potential delay due to extra work or a change order, the City will indicate in this
notification to the District along with a time for response required from the District.
The City will include a progress schedule and any change orders for the District’s
sewer line installation and related work with the District’s monthly invoice. In any
event and even without a letter of concurrence from the District, the City is
authorized to take any reasonable action and to expend any reasonable amount of
money to assure that the District’s sewer line and related work will not interfere or
delay the timely completion of the project. Any disputes as to the reasonableness of
the City’s actions or expenditures for the sewer line installation and related work
will be resolved as set forth in Section 12 below.
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Section 9. Ownership and Disposition of Property. The District’s sewer utilities

relocated or upgraded pursuant to this Agreement shall become and remain the exclusive
property of the District upon completion.  All other work constructed under the Project shall
become and remain the exclusive property of the City upon completion.

Section 10. Administration: No Separate Entity Created. The City of Des Moines
Planning, Building, Public Works Director, or his designee, shall serve as the City’s
administrator of this Agreement. The Midway Sewer District General Manager, or his designee,
shall serve as the District’s administrator of this agreement. No separate legal entity is formed
by this Agreement

Section 11. Release, Indemnification and Hold Harmless Agreement. Each Party to this
Agreement shall be responsible for its own negligent and/or wrongful acts or omissions, and
those of its own agents, employees, representatives, contractors or subcontractors, to the fullest
extent required by laws of the State of Washington. Each Party agrees to protect, indemnify and
save the other Party harmless from and against any and all such liability for injury or damage to
the other party or the other Party’s property, and also from and against all claims, demands, and
causes of action of every kind and character arising directly or indirectly, or in any way incident
to, in connection with, or arising out of work performed under the terms hereof, caused by its
own fault or that of its agents, employees, representatives, contractors or subcontractors.

The City specifically promises to indemnify the District against claims or suits brought under
Title 51 RCW by its own employees, contractors, or subcontractors, and waives any immunity
that the City may have under that title with respect to, but only to, the limited extent necessary to
indemnify the District. The City shall also indemnify and hold the District harmless from any
wage, overtime or benefit claim of any City employee, agent, representative, contractor, or
subcontractor performing services under this Agreement. The City further agrees to fully
indemnify the District from and against any and all costs of defending any such claim or demand
to the end that the District is held harmless therefrom.

The District specifically promises to indemnify the City against claims or suits brought under
Title 51 RCW by its own employees, contractors, or subcontractors, and waives any immunity
that the District may have under that title with respect to, but only to, the limited extent
necessary to indemnify the City. The District shall also indemnify and hold the City harmless
from any wage, overtime or benefit claim of any District employee, agent, representative,
contractor, or subcontractor performing services under this Agreement. The District further
agrees to fully indemnify the City from and against any and all costs of defending any such claim
or demand to the end that the City is held harmless therefrom.

Section 12. Mediation/Arbitration Clause: If a dispute arises from or relates to this
Agreement or the breach thereof and if the dispute cannot be resolved through direct discussions,
the parties agree to endeavor first to settle the dispute in an amicable manner by mediation before
a mutually agreed alternative dispute resolution entity or by mediation administered under the
American Arbitration Association’s Commercial or Construction Rules before resorting to
arbitration. The mediator may be selected by agreement of the parties or through the American
Arbitration Association. Following mediation, any unresolved controversy or claim arising from
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or relating to this Agreement or breach thereof shall be settled through binding arbitration which
shall be conducted under mutually agreed rules, or under the American Arbitration Association’s
Commercial or Construction Arbitration Rules. The arbitrator may be selected by agreement of
the parties or through appointment pursuant to the rules of the American Arbitration Association.
All fees and expenses for mediation or arbitration shall be borne by the parties equally.
However, each party shall bear the expense of its own counsel, experts, witnesses, and
preparation and presentation of evidence.

Section 13. Governing Law and Venue. This Agreement shall be governed by the laws
of the State of Washington. Any action arising out of this Agreement shall be brought in King
County Superior Court.

Section 14. No Employment Relationship Created. The Parties agree that nothing in this
Agreement shall be construed to create an employment relationship between the District and any
employee, agent, representative or contractor of the City, or between the City and any employee,
agent, representative or contractor of the District.

Section 15. No Third Party Rights. This Agreement is intended for the sole and exclusive
benefit of the parties hereto and no third party rights are created by this Agreement.

Section 16. Notices. Notices to the City shall be sent to the following address:

City of Des Moines
City Transportation Engineer
21650 11" Avenue So.
Des Moines, WA 998198

Notices to the District shall be sent to the following address:

Midway Sewer District
General Manager
3030 S. 240" St
Kent, WA 98032 2819

Section 17. Duty to File Agreement With County Auditor. The City shall, after this
Agreement is executed by both Parties, file this Agreement with the King County Auditor.

Section 18. Integration/Entire Agreement. This document constitutes the entire
embodiment of the Agreement between the Parties, and, unless modified in writing by an
amendment to this Interlocal Agreement signed by the Parties hereto, shall be implemented as
described above. This Agreement supersedes any oral representations that are inconsistent with
or modify its terms and conditions.

Section 19. Non-Waiver. Waiver by any Party of any of the provisions contained within
this Agreement, including but not limited to any performance deadline, shall not be construed as
a waiver of any other provisions.
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Section 20. Amendment. This Agreement may be amended only upon consent of all

Parties hereto. Any amendment hereto shall be in writing and shall be ratified and executed by
the Parties in the same manner in which it was originally adopted.

Section 21. Severability. If any provision of this Agreement shall be held invalid, the
remainder of this agreement shall not be affected thereby.

Section 22. Counterparts. This Agreement shall be effective whether signed by all
Parties on the same document or whether signed in counterparts.

Reviewed and approved as authorized by motion of the City of Des Moines City Council on the

day of , 2006.
CITY OF DES MOINES
By:
Anthony A. Piasecki, City Manager

Date:

ATTEST:

City Clerk

APPROVED AS TO FORM:

Des Moines City Attorney

Review and approved as authorized by motion of the Midway Sewer District Board of

Commissioners on the day of , 2006.
By:
Ken Kase, General Manager
Date:
STATE OF WASHINGTON)

COUNTY OF KING)
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On this day, personally appeared before me , the General Manager
of MIDWAY SEWER DISTRICT and stated that he is authorized to sign this instrument on

behalf of said company for the uses and purposes therein mentioned.

SUBSCRIBED AND SORN TO before me this day of , 2006

NOTARY

Print Name
My commission expires:
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